A UNIFORM CASELOAD

ol St s i

T b v e

vy o

= e
B < I £
RN T o TR e, Bl G o e

it
5007 11 1 DRI 2. macsenrrt AT



-

FEDERAL
AGENCY

HEARINGS
|

A PROPOSED CASELOAD ACCOUNTING SYSTEM

1 () 1

A management study report
prepared for the
Administrative Conference of the United States

by

Norbert A. Halloran .
- Special Assistant to the Deputy Director
Administrative Office of the United States Courts

Januvary, 1974



CONTENTS

LT 0T T L P P 1
BacCkGrOUNd ....ceiiiiiiii i 2
Deficiencies in Agency StatistiCS........ovvveiiiiiiiiiiiiiniii et 3
Relevance of Court Statistics to Agency Proceedings............ocoviiiiiiiininiinn, 4
Will Court Statistics Fit Agency Proceedings .................... e, 7
How Statistics Can Help........coooiiiiiii 12

A — Before Referral of €Case tO ALJ c.oviuiiriiiiiii i et eenns 12

B — During ALJ’s Custody of the Case Proceedings ...........c.ccceviveviniiiiiiineeniiininnns, 12

C — The Need for Statistics on Agency Review Procedures...........ccocvviiiiiiniinninn.e. 14
CONCIUSIONS Lottt ettt e e 15
RecoOmMmMENndations ......c.oiuiiiii i e e 15

The Essential Features of a Proposed Caseload Accounting System
for Administrative Agency ProCeedings .......coviiuiiiniiiiiiiiiieni e cee et e 16
APPENDIX : ‘

Part 1 — Chart illustrating the reporting system

Part 2 — The report form illustrated

Part 3 — Report form samples

Part 4 — Charts illustrating graphic presentation of process time analysis

Part 5 — Agencies employing full time ALJs




SUMMARY

Federal agencies make hundreds of thousands of administrative decisions directly affecting rights and
obligations of private persons each year. The Administrative Procedure Act requires that agencies hold hearings
of record in many of these instances before final decisions are reached. The various agencies now employ over
800 administrative law judges to conduct such proceedings.

Formal proceedings cover an enormously wide range of subject matter: disability entitlements under social
security; violations of health and safety regulations in mines, mills, packing plants and factories; contested or
denied broadcast license renewals and power facilities expansions; authorizations of rail, motor, air and-water
carrier routes, including approvals of mergers; operational safety violations in aircraft, ships and land vehicles;
regulatory law violations in product advertising, securities marketing, transportation tariffs, electrical and gas
power rates, and labor-management relations. There are large differences, both within and between agencies,
in the complexities and judicial time demands associated with various classes of proceedings. Typical case
processing time varies from a few weeks for some agencies (SSA) to afew months (NLRB) to a few years for others
(FTC, FPC). -

The Administrative Conference was empowered by its enabling act to collect statistics on administrative
proceedings. 5 U.S.C. § 574(3). In 1969, the Conference recommended that each agency maintain its own
statistics (Rec. 69-6), but to date only a handful of agencies have developed statistical programs that comply.
Only four or five agencies statistically monitor and publicly report time intervals occurring between key steps in
proceedings. Only a few enforce fixed time limits within which cases must normally be pressed to final decision.
And very few agencies have even informally established a per judge caseload standard. The lack of reliable case
statistics compiled on a government-wide basis has lent credence to frequently heard criticism that administra-
tive proceedings take too long, cost too much, and involve red-tape incommensurate with the size of the
individual claim.

The present study was undertaken for two purposes: to determine the adequacy of existing agency statistics
and to establish a reasonable reporting and caseload accounting system which will reflect overall agency
performance throughout the government. Such a system is described on page 24 below; beginning 1 July 1974,
the proposed system would operate, under supervision of the Administrative Conference, for a trial period of
from three to five years. s »

Most agency proceedings have three distinct segments, and thus suffer triple exposure to procedural
inefficiency and delay. The proposed caseload accounting method is designed to help all agencies guard against
these dangers and assess such matters as:

a)  case processing time — in pre-hearing, hearing and post-hearing phases,
b)  manpower needs, with respect to both judges and staff personnel, and

c) impact and cost of inefficient or overly complex procedure.

Many features of the proposed system are based upon ideas and suggestions from administrative law judges
(ALJs), agency staff, and others interested in improving the processes of administrative justice.

The organizational mission of the Administrative Conference includes the provision of assistance for those
agencies wishing to explore and evaluate proposals for change. Therefore, the Administrative Conference will
also make available to federal agencies, during the 3 to 5-year caseload accounting experiment, an informational
and advisory service on the management aspects of handling large numbers of formal APA-type proceedings.



BACKGROUND

The 1964 Act (now 5 U.S.C. Sections 571-576) which established the Administrative Conference as a
permanent agency recognized a need for better statistics about federal administrative proceedings. It assigned
to the Conference as one of three specifically mentioned responsibilities the duty to-

“’collect information and statistics from administrative agencies and publish such reports as are
considered useful for evaluating and improving administrative procedure.”

The Conference’s initial effort in this field sought to foster the development of statistical data by the
agencies themselves. Recommendation 69-6, adopted in October 1969, urged the agencies to maintain statistics
that would show:

(@) numbers and kinds of proceedings that are

— newly opened,

— terminated,

— pending at the beginning of the year, and
— pending at the end of the year;

(b) numbers of days that elapsed between steps of any proceeding concluded during the yéar;
(c)  the manner in which cases were disposed of; and

(d) the number of cases appealed to the courts.

The Recommendation urged that “each agency should periodically analyze all of the information thus
compiled and should develop improved techniques fitted to its particular needs to reduce delays and expense
and otherwise to improve its administrative process. A copy of this analysis (including descriptions of specific
steps taken) should be submitted to the Administrative Conference of the United States.”

The final effect of Recommendation 69-6 was to leave statistical initiatives to the 25 to 30 agencies that
conduct formal administrative proceedings. Each was to monitoritself and to report periodically to the Chairman
of the Conference. By and large this has not proven to be an effective system for collecting useful statistics. Only
five agencies substantially meet the minimum standards set out in Recommendation 69-6: the National Labor
Relations Board, the interstate Commerce Commission, the Social Security Administration (H.E.W.), the Occu-
pational Safety and Health Review Commission, and the Civil Aeronautics Board.

In the fall of 1971, the Administrative Conference made a general call on agencies for their current caseload
statistics. They were asked to provide data for the prior year, by class of proceeding, with respect to

(@)  the number of cases newly opened, terminated, and pending, and

(b)  the average age of the pending cases within a given class.

The Conference’s intention was to consolidate and publish these reports in a government-wide compila-
tion. However, because there was so little comparability in the separately developed workload data of the
various agencies, it was found impracticable to publish them; they could notbe presented in any useful format.



DEFICIENCIES IN AGENCY STATISTICS

The subject matter of formal proceedings is of widely varying complexity. Therefore, the amount of time and
effort representative cases will consume differs greatly between agencies; even within the same agency there
can be wide variation in the demands of different classes of cases.

Not much data is available on these time and effort variations but some idea of their range can be obtained
from a few rough figures on the length of the hearings themselves. Disability and pension claims appealed in the
Social Security Administration (SSA), for example, are frequently heard in less than two hours. Labor dispute
hearings in the National Labor Relations Board (NLRB) average under two days. Hearings on contested penalties
for occupational safety or health violations, conducted by the Occupational Safety and Health Review Commis-
sion (OHSRC), usually run under one day. Motor carrier operational authority hearings by the Interstate
Commerce Commission (ICC) average about a day and a half. Unlawful merger hearings in the Federal Trade
Commission (FTC) often last more than 30 days (a 1963 time study showed an average of 43 hearing days). Gas rate
hearings in the Federal Power Commission (FPC) have averaged 17 days.

All the administrative agencies maintain raw caseload figures from which it is possible to develop simple
caseload comparisons across agency lines. However, most of the agencies do not publish or maintain much
detailed information about the time and effort the various classes of proceeding require. Only four agencies
have developed data on time intervals between key steps in proceedings; less than half have subdivided their
termination figures so as to show the various ways cases were disposed of.

If administrative case statistics are to be useful management tools, more detailed knowledge must be
acquired of the time and effort normally consumed in the various classes of proceedings. The number of
calendar days that elapse in disposing of typical cases of a given class must also be ascertained. And it is
important to have figures on the various methods of termination. Putting these additional dimensions into the
picture will enable cases to be categorized by the similarity of their judge-effort and process-time characteristics,
and will enable the terminations by various types of disposition to be compared with process-time data.
Tentative caseload-per-judge comparisons between agencies can be made, as well as year-to-year, within the
same agency.

Eventually, each department or agency should be able to arrive at reasonable yardsticks that will answer
these two questions regarding any given class of proceeding:
.  HOW LONG SHOULD IT TAKE TO DISPOSE OF THE AVERAGE CASE?

Il.  HOW MANY PROCEEDINGS SHOULD THE AVERAGE JUDGE REASONABLY BE EXPECTED TO
HANDLE PER YEAR? '



RELEVANCE OF COURT STATISTICS
TO AGENCY PROCEEDINGS .

A. The Purpose of Court Statistics. Because of certain obvious similarities between what administrative law
judges and federal court judges do, the way court statistics are used may have relevance to agency proceedings.
The Federal judiciary nceds statistics for at least three purposes:

—  to gauge workload conditions and the currency of dockets in individual courts.

—  tosupport judicial management decisions relating to new judgeship requests, assignment of visiting
judges, opening or closing of court facilities, and court staffing needs.

—  to provide facts needed to evaluate recommended legislation, procedural changes, and reorganiza-
tion proposals —such as a currently commissioned survey to realign federal circuit court boundaries.

The achievement of such purposes should be of comparable importance to the management of administra-
tive proceedings. Federal executive departments and agencies collectively process a larger caseload than the
United States courts. They affect the rights of a larger number of citizens. And they employ more than twice as
many administrative law judges as there are active judges in federal trial courts.

B. Caseload Accounting in the Federal Judiciary. Federal court statistics are developed from a constant stream of
individual case reports. The volume of federal cases has climbed to over 150,000 new cases per year. Mechani-
cally, the data collection schemeis uncomplicated. A single card reportis mailed in by the court every time anew
federal case is filed, and another card is sent when the case closes.

The opening case card furnishes party names, dates of filing, docket number, nature of suit or offense, the
recovery soughtand the basis for federal jurisdiction. The closing card gives facts about how and when the case
terminated, the dates of issue, pretrail and trial. It shows whether the case was settled or dismissed; whether
there was a judge or a jury trial; how long trial lasted; and which judge handled the case.

Laterin this reporta proposed system for reporting administrative proceedings is described and illustrated.
It is designed to be as informative and unburdensome as the federal judiciary’s system, after which it is
patterned.

C. Statistics as a Management Tool.

1) Weighting cases. Statisticians in the Administrative Office of the United States Courts have wrestled for
thirty years with two difficult problems: one, how to compare the workloads of large and small court; and two,
how to compare cases of greatly dissimilar complexity. In recent years, the former problem has been solved by
converting all district court caseloads to “per judgeship” terms. It has proven more difficult to cope with the
great differences between various classes of cases in probable impact on judge time, but the Administrative
Office has finally developed a workable case weighting system.

Following trial-and-error test periods begun about ten years ago, federal court statisticians devised a system
of weight factors whereby cases in some classifications are presumed to take more judge time than those in other
classes. Weights were arrived at from studies of judges’ time logs and data on frequency and duration of trials.
Classes of cases considered to be — for the more part — ““average” were given weights of one: e.g., tax suits,
most personal injury litigation, and labor law cases. Classes known from time studies and trials to be far more
time-consuming than ““average’’ cases were weighted at multiples of one: e.g., anti-trust actions — eight; patent



actions — four; civil rights actions — three. Classes of cases known to take less than “average’” time were
weighted in fractions of one: e.g., immigration cases — one third; marihuana smuggling — two thirds; social
security claims cases — two thirds; suits on negotiable instruments — one third.

A given court’s caseload is not only tallied as raw filings but its fictional or “weighted” count is also
computed. A court with an abnormally high or abnormally low number of hard cases will attain a weighted
caseload figure much different from its raw filings figure. Using the examples of class weights given above, a
court receiving one anti-trust case would be considered as taking on the workload equivalent of twenty-four
immigration cases (i.e:, the ratio between eight and one-third).

Relatively few of the courts fall into one or the other of the extremes of non-representative caseload
mixtures. The Mexican border districts, for example, have large numbers of relatively simple immigration and
marihuana smuggling cases. U.S. courts in New York and a few other major metropolitan centers see dispropor-
tionately large numbers of the heavily weighted anti-trust and patentactions. Itis primarily for these dozen or so
courts, among 94 U.S. districts, that the weighted caseload has been a helpful management tool; it provides a
substitute for deceptive raw case counts.

2) Time Standards. The question of how much time it should take to get cases through federal court, as a
statistical standard, has also received considerable study. Six months to a year is the present rule of thumb for
civil cases. The overall civil “median”, the time lapse for the middle case, was 9 months in 1972.

The two major.determinants of “time’” norms in judicial process are: (1) the inherent difficulty of the kind of
case, and (2) the court’s local situation, particularly the adequacy of its number of assigned judges.

Among the local reasons courts fall behind, and find their processing times lengthening, are
—  long-term judge vacancies or illnesses,

— an unusual number of difficult cases in process, and

—  abnormal community circumstances affecting the court’s business.

‘When a Chief district court judge learns through published statistics that his court’s disposition times lag
significantly behind the national norm, the knowledge usually prods him into investigating what has caused the
calendar delay and what can be done to correct it.

As to how much of an effect the other determinant, the inherent difficulty of the particular case, has upon
processing time, some recent computations are revealing. A nationwide analysis of federal case processing
times by class of civil suit or criminal offense showed that some classes of civil action were significantly above the
overall national norm of nine months (for all types of civil case) and some were significantly below. For marine
tort or admiralty cases, for example, the median case was 17 months, for patent actions — 16 months, anti-trust
actions — 14 months, motor vehicle injury suits — 12 months, insurance contract cases — 10 months, civil rights
actions — 7 months, real property actions — 7 months, U.S. forfeiture and penalty suits — 3 months, and U.S.
suits on negotiable instruments — 3 months.

Criminal cases are expected under current rules to reach trial within 90 days; when found still pending (in
the central computer file) one year after the filing date, they are automatically categorized as judicial emergen-
cies, listings are sent to the courts concerned, and judges are asked to explain the delay in a special report.

3) Budgetary and Congressional Requiremenlts."l’he most common statistical indices used by the Judicial
Conference and Congressional committees in evaluating the workload situation of given courts, are (a) numbers



of new filings and terminations per judge per year, and (b) numbers of months (i.e., median) taken to terminate
civil and criminal cases.

During the early 1960’s the judiciary made an arrangement with committees of the Congress whereby it
agreed to submit to the Congress only once every four years a composite request for whatever numbers of new
federal judgeships could be shown to be needed. This arrangement intensified the courts’ reliance on workload
statistics; and the judiciary committees of both Houses have called for increasing refinements and variations in
those statistics. In Senate Subcommittee hearings during 1973, evaluating nationwide needs for new federal
judges, the Subcommittee staff applied firm statistical criteria to all districts requesting judges. In the judiciary’s
experience, good court statistics have proven to be the most persuasive evidence that can be offered in support
of specific new judgeships, where they are legitimately needed.

4. What Statistics Do for Court Management. In simplest terms the messages court statistics have for manage-
ment are few but telling. They are:

7 raw volume; whether it is on the increase or decrease,
2)  processing times; whether they are longer than reasonable observers feel they should be, and
3)  productivity; the number of céses disposed of per judge or per other manpower unit.
A fourth is procedural efficiency but this really comes by inferences drawn from the other three.
Some will argue that qualitative values such as legal sufficiency and fairness should also be reached by court
statistics. To a degree, these questions do become illuminated by data on the frequency and outcome of

appeals. However, measuring the quality of judicial effort, if that is possible, would mean going beyond
statistical evidence into matters of substantive law, advocacy, and individual judge competence.



WILL COURT STATISTICS
- FIT AGENCY PROCEEDINGS

As discussed below, a simplified version of federal caseload accounting methods could be adapted to
agency proceedings. The information gained from such a system might notinfluence management efforts in the
same way as for courts, because of different institutional needs, but it seems clear that court-type statistics, if
applied to agencies, would result in

a)  equally useful information on raw volume
b)  equally useful information on process time, and productivity, and
(9] more useful information relating to procedural efficiency.

A. The Three-Tiered Process of Administrative Determination. Administrative law judges (ALJs) and federal
court judges operate within substantially different circumstances. The effect of applying the same statistical
indices to both situations needs to be examined.

The civil non-jury court case is under almost complete control of the judge from the beginning to end. That
is hardly true of an agency proceeding. The administrative case has often lingered down other agency paths for
months before it reaches the AL]J. In the Social Security Administration (SSA), for example, before the AL) sees a
disability or pension claim appeal at least two of the federal agency’s own departments have passed upon the
claim, as well as the state agency concerned. In most regulatory agencies the ALJs do not receive cases until they
have filtered through field organizations, technical bureaus, separate investigative or legal staffs, and —
commonly — have been the object of at least two formal issuances by the regulatory board or commission itself,
i.e., complaint orders, and hearing orders.

In mostagencies, when the AL] gets the case he shepherds it through pleadings, a pre-hearing conference, a
hearing of record — including written and/or oral testimony and cross examination — submission of briefs, and
finally the preparation and release of his initial decision. In almost all agencies, ALJs buttress their decisions with
extensive written findings and conclusions.

Where a board or commission heads the agency it usually is the final reviewing body. Some agencies
delegate this review function to intermediate boards of the agency’s own employees. Where these boards are
found — as in the Federal Communications Commission (FCC), for example — AL] decisions are sometimes
reviewed by both the intermediate board and the Commission itself. Most agencies review all their AL)
decisions; afew, such as the Civil Aeronautics Board (CAB) and the National Transportation Safety Board (NTSB),
review only those which involve apparently significant legal issues.

While the civil court case, then, might be considered a one act drama, the administrative case unfolds in
three acts:

Actl — Administrative actions prior to formal proceedings. This begins with the agency’s first investiga-
tive action or petitioner’s inquiry; it may lead through extensive staff legal work and technical
research; and it ends when the agency — usually the Board or Commission’s immediate staff —
refers the case to the office of Al]Js.

Act Il — Formal proceedings. This stage begins with referral to the ALJs for hearing and ends with the AL}
decision. (Significantly, the administrative judge has the Second Act’s starring role but no part in
Acts | and II1.) ‘
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Act Ill — Agency review of AL] decision. This begins when the ALJ releases his decision (the “initial
decision’ or “recommended decision”’) and ends when all agency review functions, including a
possible review hearing and oral argument before the review authority, are completed and the
agency issues its final decision.

B. What Statistics Can Show About the Efficiency of the Administrative Law Judge Stage of the Decisional
Process. A concrete example may be useful in demonstrating the possible utility of government-wide statistical
data on administrative proceedings. Focusing only on the second of the three phases of administrative decision
described above, Table A shows, on the basis of statistics gathered in connection with the present report, the
number of judge-terminated cases currently disposed of per year in most of the agencies having administrative
law judges. It displays enormous variation from a low of 6-10 (CAB) to a high of 150-180 (SSA).

Even more striking is a comparison with the average number of judge-terminated cases disposed of
annually, per judge, by United States district courts (265-275) — this latter figure being almost double that of the
highest agency figure, and 6 to 10 times greater than that for most agencies.*

*The 265-275 average for the United States district judges does not include an average of 85 cases terminated on parties initiative without any
judge attention. It includes an average of 47 trials per judge.

TABLE A

Principal Agencies That Conduct Formal Proceedings

No. of Cases
Terminated Number

Per Judge of

Per Year™* Judges
Civil Aeronautics Board (CAB) - 6 to 10 20
Federal Communications Commission (FCC) 35t0 40 15
Federal Maritime Commission (FMC) 15 to 20 8
Federal Power Commission (FPC) : 10 to 14 13
Federal Trade Commission (FTC) : 8 to 12 1
Interstate Commerce Commission (ICC) ) 15 to 20 71
Dept. of Interior (Mine Safety Cases) 130 to 150 15
Federal Maritime Administration (FMC) 20 to 25 2
National Labor Relations Board (NLRB) 15 to 20 87
National Transportation Safety Board 80 to 90* 6
Securities & Exchange Commission (SEC) 15 to 20 7
Social Security Administration (SSA) 150 to 180 446
Department of Agriculture 15 to 20 5
Department of Labor 18 to 24 17
United States Coast Guard 60 to 70 13
Occupational Safety & Health Review Commission (OSHRC) 24 to 30 39
United States District Court 265 to 275 400

*92 percent of this Board’s decisions in fiscal years 1973 were oral.
**[ncludes dismissals and other terminations without hearings in which AL) participated.



It goes without saying that there are many factors which contribute to this wide variation, both among the
agencies themselves and between the agencies and the district courts. CAB ratemaking and route application
cases, for example, tend to-be very technical, to embrace multiple issues, and to generate an enormous quantity
of depositions, exhibits, transcripts and briefs. in contrast, the average Social Security disability case has issues
which are typically few and simple, and the evidence is relatively brief. Itis obviously not reasonable to compare
the caseloads of administrative law judges in those two agencies without using some weighting system such as
that described above in use for the federal district courts.

Even more obviously, the caseloads of administrative law judges as a whole cannot be compared with those
of the United States district judges without taking into account the significant divergence in their powers and
duties. Since the Federal judge, unlike the administrative law judge, issues the final decision, he can more
readily exertinfluence to expedite civil actions by means of such devices as stipulations and pretrial agreements.
He can dismiss, or grant summary judgment, as the administrative law judges in some agencies cannot. He can
subpoena witnesses, as the administrative law judges in a few agencies cannot. He can drop major issues from
the case while the administrative law judge usually has no choice but to take testimony on issues specified by the
agency in its hearing order. Whereas in jury cases district judges provide no written opinion, and even in
non-jury cases relatively brief ones, a substantial proportion of an administrative law judge’s time is spent on
opinion writing — normally without any drafting or research assistance from law clerks. For example —
according to some internal agency reports — ALJ’s average 65 hours per decision in the ICC (not counting motor
carrier “‘modified procedure” cases), 13 hours in the Social Security Administration, 75 hours in the NLRB. In
federal court, briefing of legal points is normally provided by parties’ counsel; in some administrative proceed-
ings, private parties and even the agencies are frequently unrepresented, so that this assistance is wanting.
Finally, United States district judges have long since ceased to ride circuit, whereas administrative law judges in
many agencies must travel to and from hearings in localities remote from their duty station.

The point, therefore, of the single set of statistical data set forth in Table A is not necessarily that
administrative law judges in some agencies are more efficient than in others, or less efficient than U.S. district
judges. That indeed may be the conclusion but it cannot be drawn until the other factors alluded to above are
isolated and analyzed. And those factors themselves are not constants. They may be changed, and should be, if
statistical comparisons convince the agencies involved or the Congress that the value of particular limitations
upon the power of administrative law judges or of particular additions to their duties is outweighed by the
accompanying loss of efficiency. Agencies which display a case output significantly lower than that of other
agencies with comparable business may be induced to examine and reconsider the provisions of law or of their
own regulations which account for the difference. For example, agencies with cases comparable to those
disposed of by the National Transportation Safety Board may be induced by statistical analysis to consider the
practice of oral opinions, which the NTSB alone among the agencies now employs. Similarly, the efficiency value
of subpoena power, of the ability to delete issues, of administrative law judge participation in settlement
negotiations, of law-clerk assistance, and of many other variations which now exist among the agencies and
between the agencies and the courts, can be more intelligently assessed.

The pointis thatan agency cannot make an intelligent evaluation of the procedures and practices applicable
to the functions of administrative law judges, or of the judges’ productivity, solely by the process of self-analysis
— any more than a single United States district court can effectively evaluate its own performance in isolation
from the performance of judges in other districts. And one of the most effective and persuasuve devices for
comparative analysis is a statistical program of the sort here proposed.

C. What Statistics Can Show About Overall Delay. Disturbingly long delays in the progress of proceedings has
long been a problem for the executive departments and independent agencies. This was a matter of concern to
the temporary Administrative Conferences in 1953 and 1962. It was a prominent consideration of the Congress in
1964, when it passed the Act making the Administrative Conference a permanent body.



In 1963 a comprehensive time study of all classes of administrative proceeding was conducted by the
Subcommittee on Administrative Practice and Procedure of the Senate Judiciary Committee. It showed that, of
all cases disposed of in all.agencies during fiscal year 1963, the elapsed time for the average case was about 19
months — not including the time expended on staff functions preceding referral of the cases to ALJs. In several
major classes of proceeding, however, the average case had taken somewhat longer than 19 months. In the
Federal Power Commission, for example, gas rate cases averaged 31 months, and certificates of necessity for gas
facilities expansion averaged 25%2 months. In the Interstate Commerce Commission, rate complaints averaged
23 months. In the Securities and Exchange Commission, broker-dealer license revocation and denial cases
averaged 21 months. Inthe Federal Trade Commission, deceptive practice cases averaged 36 months, restraint of
trade cases 56 months, and unlawful merger cases 62 months.

A questionnaire survey of AL] activities completed by the Civil Service Commission in January 1974 indicates
that the general picture of processing time for administrative cases has significantlyimproved for some agencies
in the lastten years; but in many other the main classes of proceeding continue to register delays averaging two
to three years. This more recent questionnaire study also shows that some agencies are still taking along time in
the last of the three stages of the administration process. The period of time following the AL)’s decision — while
the agency reviews it or simply delays action on it— is often much longer than the time required by the ALJ to
complete formal proceedings.

Whether or not such delays are needed cannot be fully assessed by the agency concerned unless it has at
hand reliable statistics showing in detail the time consumed in each step of its process, beginnning with the
earliest burden-assuming action and ending with final agency decision. Moreover, if the agency assessment is
effectively to rise above the level of self-contemplation, those statistics must be readily comparable with
equivalent data developed for other agencies with generally similar business. It is such a program which this
study proposes. Without it, the continuing citizen complaints about delay in the administrative process cannot
persuasively be met — and indeed cannot even be said to have been thoroughly investigated.

D. A Case History of Use of Statistics in the Judicial System. As an example of the dramatic results that can be
achieved by intelligent use of statistical comparison, it might be useful to describe a single example of the
benefits derived from the system established by the Administrative Office of the United States Courts. In 1969,
that system showed that a United States district court in an Eastern city was the slowest of the 93 federal courts.
Of the civil cases it terminated that year the median case had taken 33 months, as compared to a system-wide
median of 10 months.

The singling out of the acute backlog problem of this particular court through statistical analysis led to an
intensive search for its causes. It was found that they were twofold: First, the court’s 13 judges were on a master
calendar; thus no one had clear responsibility for observing the status of individual cases or prodding them to
conclusions or settlements until they were assigned to a specific judge for trial purposes — often one or two
years after initial filing. The second cause was found to pertain to the court’s huge admiralty docket. Statistics
revealed that fewer than 20 lawyers in the city’s highly concentrated admiralty bar were handling 85% of the
courts’ admiralty cases.

A three-judge calendar control committee was formed. This committee forced admiralty firms either to
transfer some of their cases to other law firms or to put more of their own lawyers on them. As a consequence,
frequent delays caused by attorney appearance conflicts soon dwindled. In addition, the master calendar was
converted to an individual calendar. New civil cases were immediately assigned to specific judges who assumed
responsibility for the litigation’s progress at an early stage.

Together with the addition of five new judgeships since 1969, these two bold measures have brought a

dramatic change in general docket conditions. Within five years, this United States court has cut its civil case
disposition time in half, dropping from a 33-month median in 1969 to 17 months for cases terminated in 1973.
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It is too much to expect many instances of such dramatic results from the application of a comparable
statistical program to the administrative agencies. But surely appreciable improvements can be made to achieve
quicker and more efficient determinations. Some years ago, for example, the Interstate Commerce Commission
responded to an acute backlog problem by the introduction of a more efficient “modified procedure.” in the
hundreds of cases adjudicated in this fashion each year, the agency estimates it has trimmed 12 months from the
time which would have been expended under the earlier practice. A government-wide statistical program will
facilitate additional improvements of this nature.
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HOW STATISTICS CAN HELP

A. Before Referral of Case to AL). Acommon criticism is that many actions destined to end in formal proceedings
drag on too long in staff operations before the agency directs them to the AL]J for hearing. The reasons for this
vary from agency to agency; but the causes for criticism fall into several categories.

First — number of decision peoints. in some regulatory agencies the view was expressed that too many
persons or units of the organization are involved both at bureau and field level, thus prolonging the issuance of
each key decision. Whatdoes it cost, in terms of procedural delay, to have so many check points in the decisional
process and can their number be reduced? Statistical and process-time data will help answer these questions.

Second — need for delegation of authority. In some regulatory agencies, complaint making, as well as
orders to investigate, might advantageously be delegated to enforcement bureau or division chiefs or to the
appropriate field officials, perhaps subject to the condition that in certain categories of violation the complaint,
prior to actual release, may be modified or stayed by a member of the Commission on his initiative. In order to
judge whether such a delegation is worthwhile, agencies must know how much time is spent on the complaint
decision, who participates in the process, when, why, and how often. Statistics will shed some light on these
questions and clarify the cost, in procedural efficiency, of retaining all complaint-issuing authority in the
Commission.

Third — procedures prior to assignment to the ALj may be too cumbersome, or agency time limits too
liberal. Either of these conditions may lead to unnecessarily protracted and costly administrative efforts. For
example, in the Federal Trade Commission the agency’s rules of procedure provide for a grace period (formally
ten days but subject to extensions usually given) which must elapse after complaints are issued. During the grace
period the respondent may seek clarifications or offer such immediate concessions as are sufficient to justify
terminating the prosecution at this early stage. Where these early terminations are not reached, the complaintis
then referred to the office of AL)’s and the agency moves ahead with prosecution. Since the FTC often suspends
its preparation of the case until after the grace period plus all extensions have run their course, this procedure
may produce a delay that is weeks or months longer than the grace period itself. Statistics on such matters as the
average grace period extended and the percentage of acceptable concessions achieved would enable the cost
and the worth of this procedural device to be more intelligently assessed.

In some of the regulatory agencies, the technical bureaus’ investigative efforts — a broadcast license
application before the FCC, for example — account for large portions of the time which elapses before a case is
referred to the AL]J. Better statistics on these time periods and activities may suggest the desirability of such
measures as

(@)  delegating certain decisional functions;

(b) upgrading or enlarging technical staff; and

(c) permitting staff in more than one technical division (e.g., legal and engineering) to review an
application simultaneously rather than in sequence.

B. During AL)'s Custody of the Case. There are countless ways in which caseload statistics might help prove or
disprove the validity of present or proposed agency methods for handling formal proceedings.

1) Making formal proceedings more efficient. Persons interviewed in several agencies felt they did not have

enough settlement machinery. Comments about this agency shortcoming had varying emphasis: “Our agency
lacks systems for compromise’’ ... “‘This agency does not put enough authority in AL) hands to participate in and
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encourage settlements’” ... “Our procedu resare too rigid, permitting no course but one toward full scale formal
hearing and subsequent formal decision.’

Some of the steps various agencies might take to achieve more terminations with fewer hearings, or to make
the hearings themselves more efficient, for which supportive statistical evidence would certainly be helpful,
include:

a) Delegating more settlement initiative authority to regional or field staffs;

b)  Changing those agency rules or practices which work to the detriment of settlement — for example,
by adopting use of discovery in agencies where it is not permitted;

¢)  Relaxing certain statutory provisions that now require formal hearings;

d)  Encouraging fuller use of pre-hearing conference;

e)  Givingadded authority to the AL} in ways which will strengthen his role as a conciliatorand expediter;

f) Relaxing rules of agency procedure which tend to force a matter to hearing once a certain stage is
reached;

g)  Establishing alternatives to formal hearings — for example, enabling penalties to be assessed at a
settlement conference;

h)  Giving ALJs authority to dismiss cases on motion (as per Rule 41 of the Federal Rules of Civil
Procedure), without requiring prior approval of the agency;

i) Restricting the use of interlocutory appeals;
) Substituting summary ““show cause’ actions for regular hearing procedures.

2) Managing the calendar. Statistics might show that Chief Administrative Law Judges in some agencies do
not have enough voice either in setting of cases for hearing orin scheduling other events relevant to the orderly
and timely decision of cases. They might also reveal that some or all of the agency’s judges are not exerting
enough control over the progress of their proceedings. For example, they may be granting too many con-
tinuances.

Statistics will help the Chief AL] to establish calendar management standards. Specifically, after a few years’
time, he should be able to determine how many cases of a given type the average judge can be expected to
dispose of peryear. More importantly, he should be able to arrive at reasonable gmdellnes on the length of time
a normal case of a given type should take to its final disposition.

3) Preparation of decisions. The writing of decisions appears to command more ALJ time than any other
single function. However, very little work-time data, of the kind that a good case accounting system could
provide, is available on this aspect of the decisional process. Such statistics would facilitate evaluation of such
proposed changes as:

—  Improved indexing or topical retrieval systems covering earlier agency decisions.

— Increased use of “per curiam” decisions or other shortened decisional formats (even cases with-
drawn or dismissed before hearing now require written decisions in some agencies).

13



—  Use of oral decisions issued from the bench at the close of the hearing.

— Provision of law-clerk assistance for AL]Js.

C. The Need for Statistics on Agency Review Procedures. All but three agencies (NTSB, CAB, OSHRC) provide
for systematic review of every administrative law judge decision.* Usually it is the agency board or commission
itself that performs the review, but in some agencies the task is delegated to panels of permanent employees or
anindividual judicial officer. In many agencies, review is not only automatic butits scope goes beyond questions
of law and agency policy (limits comparable to those of appellate cou rts) into a‘“de novo’ reappraisal of the facts,
the findings and the issues.

Available statistics show agency review to be one of the most significant factors affecting the length of
administrative proceedings. In some of the older regulatory agencies judges estimate that, following release of
the AL)’s decision, cases are held up in review channels for an additional six to twelve months, at the minimum,
and more often for ten to twenty months.

Statistical determinations can be of considerable use to agencies wishing to establish the costs and weigh
the benefits of the review process. Statistical data will help show the extent to which review

—  prolongs case disposition times, and

— achieves significant modification of the judge’s decisions.
Such data would illuminate or answer many questions regarding the wisdom of specific aspects of the review
policy or procedure. For example: Should review be automatic or discretionary? What limits should be placed
on interlocutory review? What agency circumstances make establishment of intermediate review panels worth
while? Under what conditions, if any, should review be undertaken by, or appeals be permitted to, both an
intermediate panel and the agency board? What amount of staff and legal effort can justifiably be expended on
re-writing judges’ opinions at the review authority level?

*Atthe National Transportation Safety Board (NTSB) a judge’s decision automatically becomes final after ten days unless the Board selects it
for review. Board selection, which happens in less than 20% of all cases, is either on its own initiative or because it accepts a party’s grounds
for appeal. In CAB and OSHRC internal review is discretionary (by certiorari or by the agency’s own motion) and limited as to grounds on
which review may be sought.
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CONCLUSIONS

1) Only four of the 25 to 30 agencies which regularly conduct formal proceedings under the Administrative
Procedure Act maintain caseload statistics that satisfy the minimum standards suggested by the Administrative
Conference in 1969.

2) Inadequacies in the remaining agencies’ workload statistics should be corrected, and government-wide
comparability of basic statistical data assured, by the establishment of a centralized compilation of data about
administrative cases.

3) Suchacompilation should provide data on critical aspects of all three stages of the administrative process:

(A) administrative preparation by agency staff;
(B) formal adjudication by administrative law judges;
(C) agency review.
4) The work of judicial and of administrative courts is sufficiently comparable, notwithstanding some
important distinctions, to give a reasonable basis for applying an adapted version of the federal judiciary’s

caseload accounting system to agency proceedings. If such aprogram were undertaken on a trial basis it could be
determined in three to five years whether it should be made permanent. .

RECOMMENDATIONS

One: That the Administrative Conference, for a trial period of three to five years,

a) Establish and supervise a uniform system of accounting for formal administrative proceedings,
from which standardized caseload data will be collected in a series of quarterly reports from every
agency concerned (see the system description in next section and Appendix).

b)  Publish semi-annual statistical and graphic presentations based upon analysis of data obtained
in the quarterly reports (see the illustration in Appendix).

Two: That the Administrative Conference make available to administrative agencies, for the duration of the
uniform caseload accounting trial, an informational exchange and advisory service on the management aspects
of handling formal proceedings. including the pre-hearing, hearing and agency review stages.
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THE ESSENTIAL FEATURES OF A

PROPOSED CASELOAD ACCOUNTING SYSTEM FOR
ADMINISTRATIVE AGENCY PROCEEDINGS

Concept

Agencies affected

Reporting requirement

Character and purpose
of information

A system requiring administrative agencies to account for, and report in a
uniform manner on, matters referred by the agency to administrative law
judges for proceedings under Sections 7 and 8 of the Administrative Pro-
cedure Act of 1946, 5 U.S.C. §§556, 557.

Any federal agency which

~ — conducts formal Proceedings under sections 7 and 8 of the Adminis-

trative Procedure Act, and
— employs at least one full time administrative law judge

Quarterly reports, illustrated in the Appendix, will be submitted to the Ad-
ministrative Conference of the United States within ten days after the
close of each fiscal quarter. The reporting requirement will go into effect
as of 1 july, 1974 and remain in effect for three years (through 30 june,
1977). The first quarterly report will be due 10 October, 1974.

Reports will ask for aminimum of information. Design of the report formis
subject to change where experience and agency consultation prove it
desirable. The aim is simply to compile key facts about administrative pro-
ceedings that agency management and judicial personnel will find helpful
in their evaluations of workload and procedure.

Essentially, four categories of information are requested:

One — Lapsed time and the progress of proceeding between key steps,
from earliest agency action to final agency decision, especially

— time elapsed in agency handling of the case before it is referred to the
ALJ (or chief AL}))

— time in AL) custody

— time spent in agency’s review of AL] decision.

Two — Manner in which cases are terminated. The numbers of cases
going all the way to full hearing and written decisions, and numbers dis-
posed of by settlements, withdrawals, and other expediting means.
Three — Type of agency review made and the outcome of review.

Four — Factual details that indicate relative amounts of judge time
spentin hearings and in other administrative efforts, from which various

classes of proceedings can be assessed for comparability of demand-upon
ALJ and agency staff.
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Reporting form

Proceedings to be
reported

Data to be compiled
and published by the
central collections
unit of ACUS

All agencies will report on the form contained in the Appendix. This is a
simplified version of the federal judiciary’s reporting system — tailored to
administrative proceedings. For each case, the report requires transmittal
of two copies of the form — the first at the end of the quarter in which
the case is commenced (referred to ALJ) and the second at the end of the
quarter in which the case closes (by final agency decision). These forms
are to be batch mailed quarterly under a transmittal form carrying sum-
marizing totals by class of proceeding.

In the early stages of the new system'’s operation it is expected that space
allocations on the form might be changed and that slightly different ver-
sions might be made available to those agencies that need more space
for the required information.

(1) Reportable new proceedings are those which the agency has, during
the quarter being reported, referred to administrative law judges for formal
proceedings — regardless of whether they were eventually terminated by
formal means. Matters that potentially could have been but were not
actually referred for formal proceedings are not to be reported. (The
enormous volume of such cases and probable difficulties in defining them
make their inclusion in this initial system impractical).

(2) Reportable closed proceedings are those previously referred to the
agency’s ALJ’s, however long ago, which were terminated during the
quarter being reported. The first quarter’s report will include all ter-
minations between 1 July and 30 September, 1974 regardless of how many
months or years ago the particular proceedings were initiated.

The initial report will disclose the time spent in administrative preparation
of cases prior to referral to the AL). The final report will disclose the
time spent on the final decision by the agency.

Statistical data about agency proceedings will be compiled by staff and
computer services arranged for by the Administrative Conference.
Selected presentations of data, developed in consultation with judicial and
management personnel in the agencies concerned, will be published no
less often than semi-annually. Wherever possible, graphic presentations
and analytical techniques such as those illustrated in the Appendix will be
used rather than tabular display of numbers.
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AGENCIES WHICH EMPLOY FULL TIME ADMINISTRATIVE LAW JUDGES*

Agency Number of Judges

Atomic Energy Commission _ 1
Civil Aeronautics Board 19
Department of Agriculture 5
Department of Labor 17
Environmental Protection Agency 2
Federal Communication Commission 15
Federal Maritime Commission 6
Federal Power Commission ‘ 14
Federal Trade Commission 10
Internal Revenue Service,

Department of the Treasury 1
Interstate Commerce Commission 71
Maritime Administration,

Department of Commerce 2
National Labor Relations Board 87
National Transportation Safety Board 4
Occupational Safety and Health Review Commission 38
Office of the Secretary,

Department of the Interior 347
Postal Rate Commission 1
Securities and Exchange Commission 7
Social Security Administration,

Department of Health, Education, and Welfare 478 %%
U.S. Civil Service Commission 1
U.S. Coast Guard, Department of Transportation 14
U.S. Postal Service . 2

829

*List does not include approximately ten additional agencies which borrowed Administrative Law Judge from agencies listed above during
calendar year 1972 & 73.

**Total number includes 11 Indian Probate judges.

***Total number includes 37 Temporary Judges.
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