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REPORT OF THE
COMMITTEE ON UNIFORM RULES

The Committee's assignment originated in the suggestion of
Attorney General Brownell in his address of June 10, 1953, to this
- Conference, that the Conference undertake a thorough study as to the
feasibility and desirability of formulating uniform rules of procedure
for Federal administrative agencies. On June 10, the Conference
adopted the Aftorney General's suggestion, and, on June 11, Chairman

Prettyman assignéd the problem to this committee.

Historical Background

Prior to the Administrative Procedure Act of 1946 (5 U.S.C.
1001 et seq.), there existed no formal uniformity in Federal adminis-
trative procedures. Regulatory statutes rarely prescribed procedurés
beyond requiring that certain actions be taken only after an opportunity
for hearing and providing agencies with investigatory powers. Practically
all agencies adopted the hearing examiner system developed by the Inter-
state Commerce Commission from the use of masters in chancery.
Moreover, the draftsmen of new regulatory statutes tended to copy the
procedural provisions of older statutes, and newly created agencies drew

heavily, in drafting their rules of procedure, from the rules of older
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agencies. Apart from this fairly extensive uniformity by imitation, the |
principal uniformity in the administrative field derived from judicial

decisions regarded as generally applicable--such as United States v.

‘Abilene & Southern Ry., 265 U. S. 274, and the Morgén cases.

The Administrative Procedure Act provides a degree of basic pro-

cedural unifofmity in cases of formal rule making and adjudicatioﬁ. In

~ large part, it embodies the basic formal procédures previously developed

by the agencies. Many aspects o.f administrative procedure are dealt with
by the Act only in general terms, if at all, Presumably, however, the Act
represents the extent of the procedural uniformify which its sponsdrs and
draftsmen were prepared to recommend in 1946.

Even then, there existed some belief that_' further detailed study
might find additional possibilities for procedural uniformity. Thus, in

1941, the Final Report of the Attorney General's Committee on Administra-

tive Procedure, from whose recommendations the Administrative Procedure

Act is partially derived, further recommended the creation of an Office of
Administrative Procedure which would carry on a continuous effort toward
procedural uniformity. Thus, under the recommendations of the majority.
of that Committee, such an Office would have been required to:
Make such recommendations and transmit such infor-
~mation to the agencies as may facilitate the uniform adoption,
wherever feasible and appropriate, of those practices, pro-

cedures, and methods of organization which have proved most
satisfactory; ‘ ‘
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‘and recommend rules to simplify and unify to the fullest
practicable extent existing provisions which govern utili-
zation of answers and other pleadings; issuance of subpenas;
taking testimony by deposition; content, cost, and availa-
bility of transcripts of records; introduction of documentary
evidence; standard of proof; requests for findings of fact;
exceptions to findings; oral arguments; and rehearings.

(Final Report, p. 194) /«jw e

Under the minority recommendation, such an Office would have been_/{d
directed to: o

* * * make recommendations to Congress and the agéncies '
to secure * * * the adoption of just, efficient, and uniform

methods of procedure. (Final Report, p. 222)

It should be noted that in 1942, Robert Benjamin, in Administrative

Adjudication in New York (1942) pp. 24-36, made a powerful argument

against the feasibility and desirability of uniform rules of procedure for
New York's administrative agencies without detailed study, and against a
complete procedural codé.

In 1947, at the recommendétion of its Judicial Council, Caiifdrnia
enacted legislation establishing a Division of Administrative Procedure,
which was directed inter alia, "to study the subject of admini.strative law
and procedure in all its aspects; to submit its suggestions to the various
agencies in the interests of fairness, uniformity and the exbedition of
business; and to report its recommendations to the Governor and Legisla-
ture at the commencement of each regular session."

The feasibility of greater uniformity in.Federal administrative
proceedings than is afforded bjr the Administraiive Procedure Act was

ably debated before the Administrative Law Section of the American Bar
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| Association by Arthur T. Vanderbilt, Chief Justice of the Supreme Court’-
of New Jersey, m (34 A.B.A.J. 896) and Gebrge T. Washiﬁgton, later
appointed to the Courf of Appeals for the District of Columbia, con (34
A.B.A.J. 1011/).

ﬁ 1949,_ Senator McCarran introducedA[i. 527, 81st Cbngress;] to
establish a commission to formulate uniform rules of practice and pro-
cedure for Federal administrative agencies, such rules to be submitted to

Congress and to become effective unless disapproved by a concurrent resolution

of the Congressi he enactment of S. 527 was opposed by two bar associ-

ation committées on a ground _highly pertinen_t to this Committee's assign-

ment. The Cbmmittee on Administrative Law of the Association of‘the Bar
of the City of New York reported that:

* * * no study has yet been made demonstrating the advisa-
7 bility and practicability of adopting uniform rules of practice
and procedure for Federal administrative agencies. While
- we are in favor of procedural reform which will substitute
order and certainty for needless differences and confusion--
‘especially in a field where even the appearance of disorder
is an irritant to the public and the bar--the areas in the
agencies' procedures which lend themselves to the uniform
treatment proposed by the bill are still largely, if not entirely,
- unexplored. (4 Record of the Association of the Bar of the
. City of New York 244.)

In 1952, a committee of the Administrative Law Section of the Ameri-
can Bar Associat‘ion urged "the assembling of data to establish the extent of
the need for uniformity and the feasibility of meeting that need." Thus, as
Attorney General Brownell pointed out, '"no one has ever done the necessary

spadewbrk to determine whether or to what extent it is feasible to have uni-

form rules of procedure."
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In the meantime, in 1951, the Senate passed S. 17, 82d Congress,

which was substantially the same as the earlier S. 527, but the House took
no action. In March, 1953, a subcommittee of the Senate Committee on
the Judiciary held hearings upon an identical bill, S. 17, 83d Congress,
which was reported favorably by the Senate Committee on the Judiciary

on July 20, 1954, see Sen. Rep. 1953, 83d Cong., 2d Sess., and passed
by ‘the Senate on August 11, 1954; however, it was hot_ acted upon by the

‘House,
~

— '
The Committee's Procedure

The Committee has recognized at all times that it was not given
the job of formulating uniform rules of procedure. Rather, we were
directed to investigate the extent to which it would be desirable and
feasible to have uniform rules. Even such a more general assignment,
however, required us to explore and take into account the diversities in
agency functions and procedures. To do this for all aspects of procedure
and for all of the regulatory agencies would have required full-time staff
assistance. We considered organizing a program of such staff research.
Gradually, however, we came to the conclusionl that a ‘smaller sample |
study made by the committee members personally might give us a better
insight into the possibilities and difficulties of uniformity than would sug-
gested conclusions prepared by someone else.

Accordingly, to reduce our assignment to manageable size, we

first determined to confine our inquiry to the possibility of uniform rules
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for proceedings governed by Sections 7 and 8 of the Administrative Pro-

cedure Act. The Act already proVides a measure of uniformity inlthis
afea of procedure.. Also, the idea of uniform rules hardly seems appli-
cable to the mass of informal procedures in which public business is car-
ried on by correspondénce,, in conferences., énd 6n application forms.

Second, we decided to base our'studies upon a sample of 10 agen-
cies composed of the folloWing: Civil Aerbnautics Board, Coast Guard
(Treasury), Federal Communications Commission, Federal Maritime
Board, Federal Power Commission, Federal Trade Commission, Inter-
state Commerce Commission, Labor Department, Securities and Ex-
change Commission, and Subversive Activities Control Board. However,
the selection of such a sample was not intended to preclude rigidly any
consideration of the problems or practices of other agencies; thus, fre-
quent reference was made to the procedures of the National Labor Rela-
tions Board.

Third, we decided ubon the following points or aspects of pro-
éedure on which to make comparative studies of thé pertinent portions
of the statutes, rules and praétices of the 10 sample agencies: Notices;
Computation of Time; Service of Process; Subpenas; Depositions, Inter-
rogatories, and Verified Statements; Official Notice, Admissions and
Presumptions; Summary Adjudication; Form and -Requisites of Decisidns;
Appeal from Intermediate Decisions; and, Identification; Citation and

Publication of agency rules. -
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Fourth, these subjects were assigned to various members of the
Committee for the preparation of individual reports to the Committee
setting forth the possibilities and difficulties of formulating uniform rules
on these particular aspects of procedure. When different points of view
developed over such a .report, the subject would often be referred to a
subcommittee of several members for further development.

The full committee met 11 times, including two two-day meetings
and one all-day meeting. In addition, many informal subcommittee |

meetings were held.

The Desirability of Uniform Rules of Procedure

It is important to consider to what extent we need or desire uniform
rules of procedure, i.e., the price we are willing to pay for uniformity.
The purpose of rules of practice and procedure is to inform and guide
the parties, and, within limits, greater guidance is furnished by more
detailed and specific rules. Detailed rules are necessarily shaped to the
characteristics of the particulér proceeding. Uniform rules applicable
to many types of proceedings can take into account the peculiar problems
of particular types of proceedings only if they are drafted in general terms
which leave agencies with. chsiderable discretion in applying them to par-
ticular cases or types of cases. Thus, the Federal Rules of Civil Pro-
cedure are adaptable to the trial of cases ranging from simple tort claims

to complex antitrust cases only because at many crucial points the trial
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judge is given discretion to shape procedure to the needs of particular
cases. Indeed, the rules of practice of some agencies, such as those
of the Interstate Commerce Commission, are drafted to apply to a variety
of administrative proceedings conducted within the particular agency. It
is still true, however, that the price of uniform rules of procedure must
be paid in the form of more general rules.

We also recognize that the present diversity in the agencies' rules
of procedure does not impose any crushing burden on the practicing bar.
With the growihg specialization of the law, few individual practitioners
appear regularly before more than two or three Federal administrative
agencies. In a law firm that has extensive and varied administrative
practice, there is often specialization by its members in the work of
particular agencies. Moreover, no one can practice law before either a
court or an administrative agency mefely by reference to a formal set of
rules. The informal details of court practice that lawyers learn from
experience and from court clerks must likewise be learned in administrative
practice by experience and talking with the agency's staff. Similarly,
agencies, like courts frequently shape their procedures to the needs of
particular cases. For example, the Interstate Commerce Commission,

confronted with a massive and complex case, sometimes prescribes by
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order a special procedure fo? that case which will depart drastically
from the usﬁal.proceduresl portrayed in its General Rules of Practice.

Again, it should be realized that ﬁniform ruies of procedure /f,/or
Federal administrative agencies inevitably would be subject to varying
interpretations by the agencies and by the district courts and courts of
appeals which review agency action, just as the Rules of Civil Pro-
ceduré are construed and applied differently by the various Federal courts.
That is, it would be illusory to assume that uniform rules could produce
uniform and certain procedures at all times, In brief, no lawyer will
ever be able to practice before Federal administrative agencies merely
by referring to a pamphlet in his pocket. |

It should also be recognizéd that lawyers generally are accus-
tomed to practicing under different rules of procedure before different
tribunals. In New York City, for example, the Committee on Adminis-
trative Law of the Association of the Bar of the City of New York has
pointed out that judicial proceedings are variously governed by the New
York Civii Pracfice Act, Civil Practice Rules, Court of Claims Act,
Surrogate's Couxrf Act, New York City Court Act, New York City
Municipal Court Code, and J us.tice Court Act, tdgether with a mass of
judicial decisions interpreting those procedural codes. Similarly, the
Federal Rules of Civil Procedure do not apply to admiralty and bank-

ruptcy matters in the Federal district courts, or to the proceedings in
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the Court of Claims, the Tax Court, or the Customs Court, and were not
drafted with an eye on probate and juvenile matters which are almost
exclusively within the jurisdiction of the states.

On the other hand, unnecessary or accidental variations in agency
procedures simply clutter up an already complicated legal system. To
the extent that we can have uniform procedures without paying too high
a price in genei'elized rules and without impairing the conduct of important
governmental functions, our administrative procedure will be simplified

and systematized.

The Feasibility of Uniform Rules of Procedure

The fact which controls the possibilities of procedural uniformity ‘
is the great diversity of functions performed by Federal reguiatory
agencies. The mere number of agencies is some measure of the variety
of their activities. In 1941, the Attoi‘ney General's Committee on Admin-
istrative Procedure computed thet there were 51 independent agencies or
semi-independent bureaus or divisions within the executive departments
which exercised significant rule making and sdjudicetory powers. Final
Report, -pp. ‘7-11. Tol these may be added such new agencies as the
Atomic Energy Commission, Subve.rsive Activities Conti‘ol Board, end
the Federal Coal Mine Safety Board. Also, as the Commlttee noted:

No smgle fact is more strlking in a review of existing

Federal administrative agencies than the variety of the duties

which are entrusted to them to perform. This is true of many
single agencies taken alone; it is true, above all, of the agencies
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taken as a group. This central and inescapable fact makes
generalization in description difficult. It makes even more
difficult generalization in prescription. For variety in
functions means variety in the circumstances and conditions
under which the activities of the various agencies impinge
upon private individuals. A procedure which would be for
the protection of the individual in one situation may be clearly
to his injury in another. A set of standards evolved to meet
one problem may fail wholly to meet another. One need look
no further than a single agency--the Interstate Commerce
Commission-~to be irapressed by the basic necessity of dif-
fering procedures for different types of activities, and by
the varying procedural patterns which the Commission has
evolved to meet this necessity. (Final Report, p. 20).

Even in proceedings governed by Sections 7 and 8 of the Adminis-
trative Procedure Act, issues range from the usually simple issues of a
claim for benefits under the Social Security Act té the complexities of a
nation-wide rate case under the Interstate Commerce Act. In some cases,
agencies are initiating what amounts to prosecutory action - to revoke or
suspend a license or looking to the issuance of a cease and desist order,
in others they are acting upon private persons' applications for licenses,
and in others they are adjudicating conﬁicting private interests. In some
proceedings, private parties invariably are represented by counsel, while
in others they often are not. Some involve hearings which often last months;
others typically are heard in a few hour_s at most. Every rule of proced-
ure applicable to all Federal agencies must in some way take into accouht,
these variations.

However, there are present in existing procedures certain elements

which have led the Committee to conclude that uniformity is feasible for
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certain aspects of procedure. First of all, combarative study of the
statutes and agency rules governing particular aspects of procedure
~quickly reveals that there has been a great deal of copying by drafts-
men of both regulatory statutes and agency rules of procedure. Such
copying alone has produced a certain degree of uniformity. This imi-
tative uniformity appears, for example, in both the statutes and agency
rules govérning subpenas and depositions. Indeed, various regulatory
statutes have incorporated by reference the subpena provisions of the
Interstate Commerce or Federal Trade Commission Acts. An even
more conspicuous example is the utilization in many statutes of the
system of judicial review in the courts of appeals which was first
evolved in the Federal Trade Commission Act. Since 1946, the Ad-
ministrative Procedure Act has provided a varying degree of uniformity
, _
for some aspects of administrative procedure. It should be noted, how-
ever, that in recent years and more than ever before Congress has been
prescribing detailed procedures for particular agencies. The principal
examples of this are the 1947 amendments to the National Labor Rela-
tions Act, the 1952 amendments to the Communications Act, and the ex-
clusion and deportatipn procedures prescribed in the Immigration and
Nationality Act of 1952, in each of which the prescribed procedures
differ substantially from each other and from the requirements of the

Administrative Procedure Act. It would seem that these variations re-

sult at least in part from the fact that such legislation was prepared in
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different Congressional committees, i.e., the Committees on Labor,
Commerce, and Judiciary. A continuation of this trend will make the
des‘/elopn‘lent of uniform rules of procedure increasingly diffichlt or
even impossible. |
Again, sor;le statutory variations will vbe sign.ificant‘ on théir
face but unimportant in actual practice. For example, in considering
the possibility of uniform rules governing subpenas, it waS noted that
thé subpena power of the Veterans Administration is limifed to com-
pelling the attendance of witnesses within 100 miles from the place of
hearing. The existence of such a geographical limitation, if deliberately
imposed and significant in practice, would be an obstacle to the formu-
- lation of uniform subpena provisions. Upon inquiry, it was learned that
the Veterans Administration rarely has occasion to issue subpenas.
~ Accordingly, it would seem that the 100-mile lirhitation vcould be elimi-
nated in the interests 6f uniformity. Similarly, some statutes empower
agencies to subpena witnesses from any place in the United States, while
others also provide that Witneéses may be summoned from the territories
and possessions. There is no reason to bélieve that this variation is so
déliberate or important as to constitute an obstacle to uniform rules.
Another type of variation lies in the detail in which agency rules
of procedﬁre deal with a particular .p‘hase. of procedure. For examplé,

Section 203. 46 of the National Labor Relations Board's Rules and
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Regulations prescribes the content of exceptions to hearing officers'
decisions by merely providing that,

Statements of exceptions and briefs shall designate by
precise citation the portions of the record relied upon.

In contrast, dealing with the same subject, Rule XXIII C. of the Federal
Trade Commission's Rules of Practice provides as follows:
Content of appeal brief. --An appeal shall be presented

in the form of a brief, designated appeal brief, and shall
contain, in the order here indicated, the following:

(1) A subject index of the matters presented, with page
references, and a table of the cases (alphabetically arranged),
textbooks and statutes cited, and reference to the pages
-where they are cited;

(2) A concise abstract or statement of the case;

(3) Exceptions to specific findings and conclusions of
fact, or parts thereof, or conclusions of law in the initial
decision; exceptions to the failure of the initial decision to
include other findings or conclusions of fact, law or discre-

. tion; exceptions to any prejudicial error in procedure, includ-
ing conduct or ruling of the trial examiner; or exceptions to

. the substance or form of the order or part thereof; together
with proposed findings of fact, conclusions of fact or of law,
and an order, or parts thereof, in lieu of those to which
exception is taken, with specific page reference to the parts
of the record or the authority relied upon;

(4) Argument exlfibiting clearly points of fact and of law
relied upon in support of each exception taken, together with

specific page references to the parts of the record cited and
the legal or other authorities relied upon.

Since everyone would agree that the function of exceptions is to define

precisely the issues to be resolved by the agency heads and to identify
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the relevant materials, it would seem that agreement could be reached |
as to the detail in which a uniform rule should prescribe the content
of exceptions.

The subject of ex.ceptions also suggests another factor - that.
some requirements must be so flexible that it mékes‘ little difference
how the procedural norm is stated. Thus, agency rules variously re-
quire that exceptions to a hearing officer;s decision be filed within 5,
15, 20, or 30 days after service of the decision. In practice, these.
time limitations often are extended at the request of the parties, so -
that it .doeé not seem too i_mportént whether a uniform rule specifies |
20 days or 30 days so long as provision is made for extensions of time.
In our illustrative rule (M) upon filing of exceptions we suggest a 20-day
limitation, par.tly because the Interstate Commerce‘A_ct (49 U S.C.
17(5)) and the National Labor Relations Act, as amended (29 U.S.C.
160(c)) generally provide 20-day periods for filing exceptions to inter-
mediate decisions. It should be noted that within the group of agencies
studied by the Committee, such a uniform 20-day iimitation could be put
into effect by the agencies without legislation, while a uniform limitation
of any other duration would require legislation.

Even after taking advantage of' these factors conducive to the
formulation of uniform rules, there remain for some aspects of pro-
cedure substantial variations from which a choice must be made if

uniformity is to be attained. That is, there comes a point in the
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formulation of uniform rules when the choices to be made »betweén
existing alternative procedures amount to procedural reforms. A
good example is in the issuance of subpenas, the choice being between
(1) automatic issuance of subpenas at the request of prii;ate parties,
subject to a qliashing or revocation procédure, as under Rule 45 of the
Ruleé of Civil Procedure and Section 11 of the National Labor Relations
Act,"‘as‘ amended, and (2) the present procedure of most agencies, ex-
| pressly permitted by Section 6(c) of the Administrative Procedure Act,
under whicti private parties must make a general showing of relevance
and reasonableness before théy may obt.'ain agency subpenas. Similariy,
thepr‘eparation of a uniform rule governing appeals from intermediate
decisions (Illustrative Rule M) involves a choice between discarding the
Federal Trade Commission's rule requiring the filing of a notice of
appeal, or recommeriding, -as we have done the adoption of such airule
for all agencies.

The Committee 'c'oncluded that in the interests of uniformity of
legal procedures generally, each of its studies of particular aspects of
administrative procédure should take into account the corresponding
provisions,if any, of the Rules of Civil Procedure. That is, it v}as
‘assumed that in .the'absence of a showing of inapplicability, it would be
useful to follow the analogies of the Rules of Civil Procedure. Thus,
in deciding to recommend a uniform su’bi)ena procedure under which

subpenas must be issued to private parties represented by counsel
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upon their request, subject only to quashing upon the motion of the>witness,
we were influenced by the fact that this procedure was already employed
by the Federal courts (and by a few agencies) without apparent difficulty.
On the other hand, it should be emphasized that the Rules of Civil
Procedure cannot be transferred blindly to the administrative process.

For example, under Rule 45, only subpenas duces tecum are subject to

motion to quash; however, subpenas issued under Rule' 45 may be served
only within the judicial district in which the trial is held or wﬁhin 100
miles of the place of trial. Most administrative agencies, on the other
hand, may serve their subpenas anywhere in the United States, Accord-
ingly, under our illusti‘ative subpena provision, both subpenas ad testi-

ficandum and duces tecum would be subject to quashing in order to pre-

vent unnecessary inconvenience to distant witnesses. Similar problems
arise when consideration is givén to applying the deposition provisions
of Rules 26 through 32 to administrative proceedings. Thus, the depo-
sition provisions of the Rules are intertwined with the concept of dis-
covery, while discovery, at least in the sense of the Rules, is as yet
largely unknown in Federal administrative procedures.

Even as to those aspects of procedure which the Committee
believes can be covered by uniform rules, it would seem to be necessary
to permit agencies to issue supplementary rules not inconsistent with the
particular uniform rule. Thus, there will be certain matters of mechanics

or internal organization of the agency which must be defined in subsidiary




rules issued by the particular agency. For example, an agency may
need to specify who may issue and quash subpenas prior to hearing or
before a hearing examiner is assigned to a case; a decentralized agency
may wish to provide that such subpenas may be issued and quashed by
designated field officers, while a highly centralized agency may find it
necessary to provide that requests for such subpenas and motions to
quash be filed with the agency or one of its officers in Washington.
Similarly, our illustrative rule on service of process would require such
implementation by at least some agencies. Thus, in some respect, uni-
form rules of procedure would need supplementing in the same way that
the Rules of Civil Procedure are supplemented by iocal district court
rules made pursuant to Rule 83. Stated otherwise, the discretion which
uniform rules must confer upon all agencies could be usefully exercised
by agencies in the form of supplementary rules which would afford more
guidance to the parties in particular types of proceedings.

More broadly, the possibilities of formulating practical uniform
rules are increased by allowing agencies discretion to shape procedures,
or alternative procedures, at certain points where the great variety of
substantive issues and interests found in agency proceedings precludes
detailed and rigid procedures. Such flexibility appears in Sections 4, 5,
7, 8 and 9 of the Administrative Procedure Act. It also characterizes
the Rules of Civil Procedure, as in Rules 5(c), 6(b), 15, 16, 20(b), 24(b),

26(d )(3), 30(b), 42, etc. Actually, under the Rules of Civil Procedure,
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the trial judge has extensive power to shape procedure to the needs of
particular cases. Moreover, as all lawyers know, much of the precise
procedure in particular cases is determined by agreement between
counsel and the judge, without regard to the procedural possibilities
contemplated by formal rules, a tendency which has culminated in the
pre-trial conference. Similarly, the existing rules of procedu‘re of such
agencies as the Interstate Commerce Commission must be and are flex-
ible enough to fit a wide variety of proceedings within the particular agency.
In brief, while practical uniform rules must be sbmewhat generalized and
allow discretion at many points, such generality and discretion would not
be excessive by comparison with the present actual conduct of both judicial
and administrative proceedings. |

For example, in exploring the deceptively simple looking subject
of service of process, we encountered such a variéty of practical prob-
lems on the method of service as compelled us to conclude that any uni-
form rule must permit agencies to use several methods of service.
Moreover, we were obliged to point out that it may be necessary to permit
agencies to prescribe special rules governing service in proceedings in-
volving large numbers of parties.

The Committee has concluded that it is both feasible and desirable
to formulate uniform rules governing a number of aspects of the procedure
in Federal administrative proceedings governed by Sections 7 and 8 of the

Administrative Procedure Act. That is, we believe that it is feasible to
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provide for such proceedings more uniformity than is presently provided
by the Administrative.Procedure Act. Specifically, we believe that it is
feasible to.formulate uniform rules governing theEomputation of time,
service of process, subpenas, depositions and interrogatories, pre-
hearing conferences, official notice, admissions and presumptions, form
and content of decisions, and appeals from intermediate dec'isiog

On the other hand, the Committee has concluded that it is not
feasible to formulate uniform rules governing summary adjudications,
the use of verified statements, and notice (beyond the present notice re-
quirements of Sections 4(a) and 5(a) of the Administrative Procedure Act.)

Later in this report, the Committee has stated its reasons for
believing that a uniform rule on each of these aspects of procedure would
or would not be feasible. Where the conclusion is that such a rule would
be feasible, we have set forth a draft of an illustrative rule. We dol not
suggest that any of these illustrative rules is'th_e best that can be drafted.
Indeed, we insist that the final formulation of any uniform rules should
~ be preceded by more extensive consultation with the agencies and the bar
than has been possible for us. |

Most of the suggested uniform rules by which we illustrate our
conclusion ;‘epresent compromises of the variations in present agency
procedures., it will be noted that fhey approach the generality of the Rules

of Civil Procedure, and are therefore less precise in some instances than
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some agency rules. Like the Civil Rules, they leave considerable dis-
cretion in the agencies, but little if any more than do many of the present
agency rules.

We have also set forth in appendices to this report suggestions
which we have received and which we endorse with respect to the identi-
fication, citation and publication of agency rules. These are not sug-
gested as rules of procedure but rather as suggestions for agency policy
and practice.

In general, we have found possibilities for uniform rules in those
aspects of administrative procedure which are more or lesé ancillary, or
not particularly related to the nature of the substantive issues involved
in the particular case. Thus, on the one hand, we believe that uniform
rules can be formulated .for such matters as service of process, subpenas
and depositions, while we concluded that it would not be feasible to have
uniformity in the use of verified statements. Also, we venture to deduce
from our sample studies that it may be feasible to formulate practical
uniform rules with respect to pre-hearing conferences (along the lines of
Recommendation c. 6 in the First Report of this Conference) and requests
for admissions of fact (see, e.g., Rule XIII of the Federal Trade Com-
missio.n's Rules of Practice), although we did not study épeciﬁcally either
of these matters. Conversely, and also by deduction, we suspect that

the right to intervene is so much a reflection of the substantive issues
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and rights involved in a particular proceeding that no helpful uniform
rule could be formulated on this subject.

We assume that further detailed research and analysis, plus a
period of experimentation with a few uniform rules, will reveal possi-
bilities for uniform rules in addition to those which we have suggested.
However, we are inclined to believe that there@/ill remain areas of pro-

cedure in which uniform rules cannot be formulated except at the cost

@ of (1) placing a procedural straight jacket upon diverse administrative

)

éﬁ

s

‘.1}\ functions, or (2) highly generalized rules which will afford little guid-
;

v

ance to the bar and to agency employees, or (3) permitting either exemp-
tions or supplementation by individual agency rules to an extent incon-
sistent with the purpose of procedural uniformity.>

There remains the question of how we are to obtain workable
uniform rules on those aspects of procedure for which uniform rules
are desirable and feasible. That is, who is to formulate such rules, how
should it be done, and how are they to be made effectvive?

The Committee is strongly of the view that the formulation of
uniform rules is a too extensive and complicated task for any ad hoc
group such as the committee. This is true if only for the reason that
uniform rules bf administrative procedure would require continuing |
study and amendment in the light of experience, as have the Rules of

Civil Procedure. Thus, the job clearly calis for a small group of
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competent people who can devote a large amount of time to performing
detailed research, analysis and drafting and to carrying on extensive
consultation with the agencies and the practi_cing bar,

The Committee believes that an Office of Administrative Pro-
cedure, suchas was recommended by the Conference at its session in
October 1953, might well act as such a nucleus in developing uniform
rules of procedure. Or leaving aside thé name, the job could be doﬁe
by a small group of lawyers located, for example, in the Department
of Justice, and working with committees of the agencies and the bar.

As noted earlier in this report, for several years Senator
McCarran has introduced bills, the last one being S. 17, 83d Congress.
S. 17 would create an Administrative Rules Commission composed of
"*(1) the chairmen and ranking minority members of the Committees on
the Judiciary of the Senate and of the House of Representatives or, in
case one or more of them declines to serve, the next ranking member

~of the committee on the majority or minority side, as the case may be,
until four shall accept; (2) one of the Assistant Attorneys General who
has served as such not less than two years, designated by the Attorney
General; (3) the head of an independent agency who has served more than
one term of office as such, designated by the President; (4) the senior
chief judge of the judicial circuits or, in case he declines to serve, the
next in seniority until one agrees to serve; (5) a dean of a law school,

designated by the President; and (6) a practicing lawyer versed in
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Federal administrative law and representative of the legal profession, |
designated by the President, who shall not be subject to title 18, United
States Code, section 283, or any similar prohibition." The Commission
would be empowered to "formulate, and tranémit to the Att’grney General
for report to Congress, general rules of practice and procedure for
agencies, including forms and such rules as it may deem appropriate in
agencies respecting judicial proceedings for the enforcement or review of
agency action." $S.17 further provides that, "Unless previously dis-
approved by Concurrent resolution of Congress the rules so formulated
shall take effect ten days after the adjournment sine die of any regular
session of Congress at which, within thirty days of the beginning of such
session, they shall have been reported to Congress by the Attorney
General. "

S. 17 recognizes that the busy men who would comprise such a
Commission could not personally perform all of the task of developing
. uniform rules, for it empowers the Commission both to appoint profes4
sional and clerical assistance, and to "provide'for, and collaborate with,
\}oluntary and uncompensated advisory committees representative of
Government agencies and private or professional interests."

As to the method of formulating uniform rules, there should be
noted. whatthe Committee has and has not done. First, in our sample
studies and in our illustrative rules, we probably have not taken into

account sufficiently the interrelationship between various aspects of
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procedure. Thus, we would recommend that a group charged with
formulating uniform rules start by blocking out logically the steps and
incidents of proceedings governed by Sections 7 and 8 of the Administra-
tive Procedure Act, and rearranging existing agency rules of procedure
into this pattern for purposes of comparative study generally, and for
the f)urpose of noting the effect of a proposed uniform rule upon re-
lated aspects of agency procedures, in particular.

Second, we believe that it would be useful to formulate and put | '
into effect as soon as possible uniform rules governing a few aspevcts of “
procedure. A year or so of such experimentation, even in a few agen-
cies, would be extfemely valuable in indicating the possibilities and
difficulties of uniformity.

Third, the Committee's approach has been entirely directed to
exploring the extent to which there can be formulated uniform rules of
procedure applicable to all agency proceedings governed by Sections 7
and 8 of the Administrative Procedure Act. We have not had time to
investigate the extent to which, on aspects of procedure on which
across-the-board uniformity is impossible, it would be useful and
feasible to formulate uniform rules for all such proceedings with spe-
cific exceptions or for certain categories of proceedings.

It seems quite possible that at a certain point in the develop-

ment of a single set of uniform rules of procedure it would become

necessary to except at least in part certain types of proceedings._ For
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example, C;ngress has been unwilling to apply the degree of uniformity
provided by the Administrative Procedure Act to deportation proceed-
ings. A large number of deportation hearings are short and involve
only simple issues; traditionally, in such cases, a single employee of
the Immigration and Naturalization Service has both presided over the
hearing and presented the evidence in support of the deportation charge.
Such a combination of prosecutor and hearing officer functions violates
the Administrative Procedure Act (Wong Yang Sung v. McGrath, 339
U.S. 33), but Congress, to avoid expense of putting a separate prose-
cutor and a separate hearing officer in each deportation hearing, has
exempted deportation proceedings froni the Act _1/ In any event, we
believe that any attempt to formulate uniform rules from which specified
proceedings are excepted should be deferred until there is reason to
believe that the possibilities of establishing uniform rules applicable to
all agencies have been exhausted.

Some of us believe that to the extent that uniform rules cannot be
had for all types of proceedings it mé.y be found feasible upon further -
study to classify proceedings into two or three categories and to pro-
vide for further uniform rules within each such category. Others of us
are more skeptical. It may be, for example, that proceedings to

determine whether there should be issued orders to cease and desist

1/ Immigration and Nationality Act, Seétion 242(b), 66 Stat. 209-210.
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‘\: | % Q
from unfair labor practices and unfair methods of competition, under the -
National Labor Relations Act and the Federal Trade Commission Act re-
spectively, would fit into a common procedural mould to an extent which
would be impossible if general rate cases also were to be governed by
that procedure. However, the objective of uniform rules is not éreatly
furthered by the adoption of rules which apply to only two types of
proceedings. |

A larger category would be licensing proceedings. Thus, the ™
California Administfative Procedure Act (California Government Code,
Sections 11370-11528), and the Ohio Administrative Procedure Act

(Ohio Revised Code, Sections 119.01-119. 13) apply largely to occupa-

tional licensing proceedings and do not apply, for example, to the pub-
lic utility and workmen's compensation agencies of those‘states-f. On
the other hand, it has been pointed out that Federal licensing proceed-
ings range from I;he informal and almost automatic issuance of licenses
to grain inspectors to the formal and usually contested proceedings on

applications for radio and television broadcasting licenses or for air,

motor carrier or natural gas pipeline certificates of public convenience

and necessity. See Report of the Committee on Administrative Law of

the Association of the Bar of the City of New York on The Question of

Uniform Rules of Administrative Practice and Procedure. (1949).

At any rate, the Committee believes that as to aspects of pro-

cedure for which uniform rules cannot be formulated to apply to all
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. agencies, it would be useful to explore whether uniformity could be
achieved in some instances by excepting one or two agencies or ,func—' :
tions which require special procedures, or whether such uniformity
could be achieved within each of not more than two or three categories:
of agencies or administrative proceedings.

S. 17 also raises the question of how uniform rules of pro-
cedure would be put into effect. Thus, the accompanying report of the
Senate Committee on the Judiciary (Sen. Rep. 1953, 83rd Cong., 2d
Sess.') p. 2, states: |

* * * Notably, studies in the field are in progress

by the President's Committee on Administrative Pro-

cedure, and by a task force of the Hoover Commission.

But neither of those two groups is in a position to

promulgate rules; they can only recommend. By crea-

tion of the Commission proposed under S. 17, there will

be provided a place where such recommendations can

be delivered with reasonable hope that they may be

implemented.

Some uniform rules of procedure could be put into effect by the
agencies without further legislation. Each Federal administrative
agency has express or implied statutory power to_maké rules of pro-
cedure to govern its proceedings. Of course, such power must be ex-
ercised in conformity with the Administrative Procedure Act and with
any specific procedural fequirements in the regulatory statute involved.
But where those statutes are silent, the agencies have a large dis-

cretion in prescribing their own procedures. Thus as pointed out,

- practically all of the agencies could put into effect without legislation a
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large part of the illustrative uniform subpena provisions. Similarly,
our illustrative uniform rule for appeals from intermediate decisions -
is consistent with the specific provisions on this ppint in the Interstate
Commerce Act and the National Labor Relations Act, and is within the
power of other agencies to adopt.

On the othér hand, some possibilities for procedural uniformity
can be realized only through legislation. This will be true wherei/er -
the various regulatory statutes c(ontain procedural provisions differing
from each other and from the Administrative Procedure Act. An ex-
ample may be found in certain portions of our illustrative uniform sub-
pena'provisioné. Similarly, uniform provisions'govefning internal
separation qf fuﬁctions and the process of final agency decision would

require legislation reconciling the disparate provisions of the |Admin-'

- istrative Procedure Act, the National Labor Relations Act, as amended,

and the Communications Act, as amended.

However, it should be noted that the method which S. 17 would
provide for putting ‘uniform rules iﬁto effect has encountered grave ob-
jectidné. S. 17 would empower the proposed Administrative Rules Com-
mission to formulate and submit to Congress uniform rules which
would take effect ten days éfter the adjournment of Congress unless
they had been disapproved previously by a concurrent resolution of

Congres>s, i.e., a resolution of the two Houses which is not submitted

to the President.” The propriety of thus excluding the Chief EXeéutive
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from any share in the formulation or final approval of uniform rules has
'.been questioned by a committee of the American Bar Association (Hear-
ings on S. 17, 83rd Cong., 1st Ses.s. , p. 51), and the _constitutionality.Of
such a .procedure. has been questiorned by the Committee on '‘Administra-
tive Law of the Association of the Bér of the City of New York (Héarings,
ibid. , p. 3.4)-.1/. Since the validity of any procedui‘e for the formula-
tion of uniform rules wbuld be open to challenge in the judicial review |
of age,hcy action under such rules, i; is of crucial importance that such
procedure be constitutionally valid. |

An alternative method, Which finds close a'nalogy in the legisla-.
tion'which empowered the Supreme Court to formulate the Rules of
Civil Procedure and the Rules of Criminal Procedure ,.-2-/ would be legis-'
lation empowering the President to. Submit to Congress uniforni rules
which would become effective upon the expiration of a specified period

of time unless Congress, acting through the regular legislative procesﬂ_s,

1/ Some materials relevant to an evaluation of this constitutional ques-

~  tion are collected in Ginnane, The Control of Federal Administra-
tion by Congressional Resolutions and Committees, 66 Harv. L.R.
66 (1953). See also President Eisenhower's message disapproving
H.R. 7512. House Doc. 403, 83rd Cong., 2d Sess.

2/ See also Public Law 538, 83d Cong. , 2d Sess. , approved July 27,
1954 (68 Stat. 567) authomzmg the Supreme Court to prescribe and
from time to time amend uniform rules of procedure governing the
review of decisions of the Tax Court in the courts of appeals, and
providing that "Such rules shali not take effect until they shall have
been reported to Congress.by the Chief Justice at or after the be-
ginning of a regular session thereof but not later than the first day:
of May, and until the expiration of mnety days after they have been
thus reported "
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prevents the rules from becoming effective. The validity of such a wait~

ing period requirement appears to be beyond quéstion. ~ Sibbach v. Wilson

]

& Co., 312 U. S. 1, 15. The actual formulation of uniform rules, to be
submitted to the President and by him, if he approves, to the Congress,
could be carried on by an Office of Administrative Procedure in coopera-
tion with the agencies and the bar.

No matter how uniform rules are formulated and put into effect,
three practical principles should be kept in mind: (1) the formulation of
such rules must be preceded by thorough spade work; (2) they must be}

evolved in closé cooperation with the agendies and the bar; (3) there must

" be provision for continuous study and revision, such as we have for the

Rules of Civil Procedure, rather than a one-shot operation.




SUBJECTS RESPECTING WHICH UNIFORM
RULES ARE FEASIBLE
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COMPUTATION OF TIME

The Committee has concluded that it is feasible to formulate a
uniform rule governing the computation of time, and submits the follow-
ing illustratifre rule:

In computing any period of time prescribed or
~ allowed by the (agency) rules, by order of the (agency)
~ or by any applicable statute, the day of the act, event,

or default after which the designated period of time be-

gins to run is not to be included. The last day of the

period so computed is to be included, unless it is a

Saturday, Sunday or a legal holiday, in which event

the period runs until the end of the next day which is

neither a Saturday, Sunday nor a holiday. When the

period of time prescribed or allowed is less than 7

days, intermediate Saturdays, Sundays and holidays

shaﬂ be excluded in the computation.

- The rule stated above is in substance the same as Federal Rule

1
of Civil Procedure 6(a)—/ except that the word "agency" is used and

1/ Rule 6(a) reads as follows:
(a) Computation. In computing any period of time prescribed
or allowed by these rules, by order of court, or by any applicable
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that Saturday is excluded in the computation of time as well as Sundays
and hblidays. Actually, many Federal agencies already have rules very
‘ similar to fhe suggested uniform rule.

The principal variation in existing rules is in the type of pro-
vision made for equalizing the tiine actually availabie to parties and
counsel remote from Washington. Thus, the National Labor Relations
Board, in Section 203.86 of its Rules and Regulations, and the Subversive
Activities Control Board, in Section 201.3 of its Rules of Procedure,
provide, almost identically with Rule 6(e) of the Rules of Civil Pro-
cedure, that,""Whenever a party has the right or is required to do some
act or take some proceedings within a prescribed period after service
of a notice or other papér upon him, and the notice or paper is served
upon him by mail, 3 days shall be added to the prescribed period."
However, the Interstate Commerce Commission in Rule 21(c) of its
General Rules of Practice, the Securities and Exchange Commission,

in Rule XIII of its Rules of Practice, and the Federal Maritime Board,

statute, the day of the act, event, or default after which the
designated period of time begins to run is not to be included.
The last day of the period so computed is to be included, unless
it is a Sunday or a legal holiday, in which event the period runs
until the end of the next day which is neither a Sunday nor a
holiday. When the period of time prescribed or allowed is less
than 7 days, intermediate Sundays and holidays shall be excluded
in the computation. A half holiday shall be considered as other
days and not as a holiday.
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in Section 201.4 of its Rules of Procedure, appear to deal with the same
problem by allowing to parties résiding in specified western States an
" additional five days for filing documents. We have omitted the provision
of Rule 6(e) here as unnecessary in view of the fact that we have pro- |
vided in the rule proposed for Service of Process (immediately follow-
ing) that while only actual receipt of-a paper by an agency shall consti-
tuté a filing, the date on which such paper was mai_led shall ﬁpon such
receipt be taken as the date of filing.

Consideration might also be given as to whether # uniform rule
as to computation of time should include a provision as to extensions or

enlargements of time.
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SERVICE OF PROCESS

The Committee believes that it is feasible to formulate a uni-
form rule governing the service of process in administrative proceed-
ings, and has drafted an illustrative uniform rule, as follows:

(a) By whom served—The agency shall serve all orders,

notices and other papers issued by it, together with ahy other:
papers which it is required by law to serve. Every other paper
shall be served by the party filing it.

(b) Upon whom served—All papers served by either the

agency or any party shall be served upon all counsel of recprd
at the time of such filing and upén parties not represerited by
counsel or upon their agents designated by them or by law. Any
counsel entering an appearance subsequent to the initiation of
the proceeding shall notify all other counsel then of record and
‘all parties not represented by counsel of such fact.

(c) Service upon parties—The final order, and any other

paper required to be served by the agency upon a party, shall
be served upon such party or upon the agent designated by him
or by law to receive service of such papers, and a copy shall

be furnished to counsel of record.
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(d) Method of service—Service of papers shall be made

personally or, unless prohibited by law, by first-class or regis-
tered mail, telegraph or by publication.

(e) When service complete—Service upon parties shall be

o regarded as complete: by mail, upon deposit in the United States
' 'mail properly stamped ‘and addressed; by telegraph, when de-
posited with a tel_egraph' company properly addressed and with
Charges pfepaid; by‘public_atio_n when, due notice shall have been
given in the'publication for the time and iri ttie manner provided

by law or rule.

(f) Filing with agency—Papers required to be filed with the
‘ agency shall be deemed filed upon actual receipt by the lagency at
the pl’ace specified in its rules accompanied bly proof of service
upon parties required to be served. Upon such actiial receipt,
the filing shall be deemed complete as of the date of deposit in-
.the mail or with the telegraph company as provided in para-

~graph 5.

Dis'cu’s‘sion
Service of proceSs is a siibject w-hich'well illustrates many of
the ‘problems involved in formulating uniform rules of administrative
procedin'e. These "problems'lar'i.se botli from the variety of statutory
procedures and from the diversity of statutory provisions. They in-

clude questions as to what shall be serired, by whom, on whom, arid how.
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To start with» the analogy of the Federal Rules of Civil Procedure,

Rule 4 requires personal service of the summons and complaint upon

the defendant by a United States marshal, by his deputy, or by some
person specially appointed by the court for that purpose. Rule 5 ‘governs
- the service of "every order required by it‘s terms to be served, every |
pleading subsequent to the originél complaint unless the court otherwise
orders because of numerous defendanté,- every 'writt_en motion other

, than one which may be heard ex parte, and every written notice, appear-
anc;e, demand, offer of judgmént, designation of record on appeal, and
similar paper* * * ' Rule 5(b) goes on to provide that:

Whenever under these rules service is required or
permitted to be made upon a party represented by an
attorney the service shall be made upon the attorney un-
less service upon the party himself is ordered by the
court. Service upon the attorney or upon a party shall
be made by delivering a copy to him or by mailing it to
him at his last known address or, if no address is known,
by leaving it with the clerk of the court. Delivery of a
copy within this rule means: handing it to the attorney
or to the party; or leaving it at his office with his clerk
or other person in charge thereof; or, if there is no

~one in charge, leaving it in a conspicuous place therein;
or, if the office is closed or the person to be served
has no office, leaving it at his dwelling house or usual
place of abode with some person of suitable age and
discretion then residing therein. Service by mail is
complete upon mailing.1/

l/ Rule 5(c) contains special provision‘as to service where there are
numerous defendants, as follows:

Numerous Defendants. In any action in which there are un-
usually large numbers of defendants, the court, upon motion or
of its own initiative, may order that service of the pleadings of
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Rule 77(d) provides that:
i Immediately upon the entry of an order or judgment
the clerk shall serve a notice of the entry by mail in the
manner provided for in Rule 5 upon every party affected
thereby who is not in default for failure to appear, and
- shall make a note in the docket of the mailing. Such mail-"
ing is sufficient notice for all purposes for which notice
- of the entry of an order is required by these rules; * * *
In brief, under the Civil Rules, summons and complaint and notice of
orders and judgmehts are served by officers of the court, while the
parties are responsible for the service of all other papers.
. A civil action is commenced by a plaintiff filing a complaint
‘against a defendant. An administrative proceeding typically commences
in one of three ways: by a private person asking an administrative
agency for some kind of relief against another privéte person, as in a
reparat’ion proceeding; by a private party asking the agency for some-
thing, such as applying for a license; or by the agency commencing a
proceeding against a private party, as in a proceeding to determine
whether a license should be revoked or a cease and desist order issued.

Some Federal regulatory statutes contain specific provisions

for the service of administrative process; other statutes are silent.

the defendants and replies thereto need not be made as between
the defendants and that any crossclaim, counterclaim, or matter
constituting an avoidance or affirmative defense contained therein
shall be deemed to be denied or avoided by all other parties and
that the filing of any such pleading and service thereof upon the
plaintiff constitutes due notice of it to the parties. ‘A copy of
every such order shall be served upon the part1es in such man-
ner and form as the court directs. e
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Most, if not all agencies have rules relating to service. The principal
peculiarities of such existing service provisions wiil be referred to

below.

Who is tb serve—Paragraph 1 of the illustrative rule provides
that '"The agency shall serve all orders, notices, and other papers
issued by it, together with any other papers which it is required by
law to serve. Every other paper shall be served by the party filing it.!"
Of course, the agency must serve upon parties complaints or other ‘in-

itial process in proceedings instituted by the agency, as well as notices

of hearings, the agency's orders upon various motions, pleadings and

briefs filed in the procéeding by counsel for the agency, and intermediate
andfinal decisions. This rule is not intended to cover service :of_agency
subpenaslissued to private parties. Also, it does not apply to notices
or rules which the agency is required to publish in the Federal Register
under Sections.3 and 4 of the Administrative Proc_:eduré Act:

The reference to '"other papers'" which the agency is req\iired by
law to serve reﬂects the fact that some statutes require agencies to

serve certain documents originating with private persons or parties.

Thus, Section 13 of the Interstate Commerce Act (49 U.S.C. 13) pro-

vides ‘that ""Any person.*' * * complaining of anything done or omitted

to be done by any common carrier subject to the provisions of this -

'chapter in contravention of the provisions thereof, may apply to said

- commission by petition, which shall briefly state the facts; whereupon
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a statement of the-‘complaint thus ‘made shall be forwarded by the com-

mission to 'such common carrier; who shall be called upon to satisfy

the coniplaint, or to answer the same in writing; within a reasonable
tifne,: to be :specified by the cdmmissior‘i"'(emphasis_ added). " Accord-
ingiy, the Interstate Commerce Commission has providg_d in Rule 34
of its General Rules of-'practice-that it will serve formal complaints
(and supplemental, amended and cross complaints). Similar provisions
appear 'in"Se'qtion 208 of the Communications Act (47 U.S.C. 208) and in
Section 1.767(c) of the Rules of Practice of the Federal Communica-
tions -Commissiori. - Under 6ur "_illustrative rule, such complaints would
corit.inue to be served by 1.C.C. and F.C.C., although we think furthér
study might be made as to the utility Qf this practice. |

Under a related practice, but without any statutqry compuision,
the Securities and Exchange Commission requires that all pleadings,' -
. briefs and other documents filed in its proceedings, no matter by whom,
"shall be served by the Secretary dr 'oj:her duly designated_ officer of
the Commission".  S:E.C. Rules of Practice, Rules III and xIv. A
similar practice is‘followed bly the Department of Agriculture under
its various rules of pi‘odedure.‘ While representatives of the Securities
and Exchange Cominissioh étate that this unique practice works
smoothly, it would be élimin‘ate‘d 'solel& in the interests of uniformity

under our suggested uniform rule.
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. . The second sentence of paragraph 1 provides that '""Every other
paper required to be served shall be served by the party filing it." It
may'be that a uniform rule could specify either the types of doéumentsv
in a proceeding which must be served.or, in the alternative, the docu-
ments which need not be served—such as requests for extensions of
time, subpenas, and oral argument. Otherwise, agencies should be per-
mitted to specify in supplemental rules the documents which are of such
ex parte nature that service of them should not be required.

Who is served—The first sentence of paragraph 2 embodies the

usual requirement that documents required to be served shall be served
upon the counsel for parties represented by counsel; service upon parties
not represented by counsel is to be made upon the parties themselves or
upon their agents designated by them or by law. The reference to
""agents' refers primarily to.st;'zltutes such as Sections 16(5) and 50 of

the Interstate Commerce Act (49 U.S.C. 16(5), (50), Section 1005(b) of
the Civil Aeronautics Act (49 U.S.C. 645(b), and Section 413 of the Com-
munications Act (47 U.S.C. 413), which require carriers to designate
agents to receive service of notices and process.

Notice of appearance of counsel—The second sentence of para-

graph 2 requires that counsel appearing in a proceeding after it has
commenced shall notify other parties to the proceeding of that fact.

- Numerous parties—It has been suggested that the apparently

simple requirement of the first sentence of paragraph 2, that all papers
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shall be served upon all parties, will encounter practical difficulties in
a proceeding, for example, where a large"number of e:_:isting motor carQ
riers are opposing an application for a new or extended motor carrier
certificate. Thus, it is said to be impractical to require each of 200
objecting carriers to serve each other with copies of every paper filed
by each. Again, the Interstate Commerce Commission, by>its orders of
February 15 and April 19, 1954, ‘has- relieved motor carrier applicants
for various types of authority and approval from the prior requirement
of notifying competitors of the filing of such 'appli_cations', and has pro-
vided that notice to competitors shall be given by publishing in the
Federal Register a summary of the application prepared by the Com-
mission. No uniform rule can fail to take into account the special
problems involved in proceedings with large numbers of actual or po-
tential parties. Thus, further study may reveal a necessity for in-
cludingAin any uniform rulé on service a provision like Rule 5(c) of the
Rules of Civil Proéedure which would empbwer_ agencies to prescribe :
special service rules in such cases.

Final orders—Paragraph 3 requires that the final order in an

agency proceeding, and any other paper required to be served by the
agency upon a party, shall be serﬁed upon the party and that a copy of

such order or paper shall be furnished to any couriéel of record.

Method of service—The méthdd of .service of papers in admin-

istrative proceedings preSents several questions. Personal service
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(which is used here as defined in Rule 4(d) of the Rules of Civil Pro-
cedure) is not requir;ed by any of the agency statutes which we have ex-
“amined, but is universally permitted either by statute or by agency
rules of procedure.

Some statutory provisions rélating to service of process are as
follows:

Section 1005(c) of the Civil Aeronautics Act:

Service of notices, processes, orders, rules, and regu-
lations upon any person may be made by personal serv-
ice, or upon an agent designated in writing for the purpose,
or by registered mail addressed to such person or agent.
Whenever service is made by registered mail, the date of
mailing shall be considered as the time when service is
made.

Section 11(4) of the National Labor Relations Act, as amended:

Complaints, orders, and other process and papers
of the Board, its member, agent, or agency, may be
served either personally or by registered mail or by
telegraph or by leaving a copy thereof at the principal
office or place of business of the person required to be
served. The verified return by the individual so serving
the same setting forth the manner of such service shall
be proof of the same, and the return post office receipt or
telegraph receipt therefor when registered and mailed or
telegraphed as aforesaid shall be proof of service of the
same.

.Section 41(a) of the Investment Companies Act (15 U.S.C. 80a-

39) and Section 211(c) of the Investment Advisers Act (15 U.S.C.
80b-11):

Notice to the parties to a proceeding before the
Commission shall be given by personal service upon
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each party or ‘by registered mail or confirmed tele-

graphic notice to the party's last known business

address.1/ : . - -

Section 50 of the Interstate Commerce Act (49 U.S.C. 50) in |
requiring rail carriers to designate agents to receive service of pro-
cess, seems to require personal service upon such agents, while Sec-
tion 221 (49 U.S.C. 321) provides for personal service or service by
mail upon the similar agents required to be designated by motor
carriers.

‘The Interstate Commerce Act, Civil Aeronautics Aét and Com-
munications Act provide that in the case of carriers who have failed to
designate agents to receive service of process as required by those
Acts, service may be made by posting in the offices of the agencies ad-
ministering the Acts. These provi's_ions for service by posting are
apparently designed primarily .to compel the desi_gnation of such agents.
P'erha'ps they should be preserved because of that indirect function.

Where statutes are silent as to the method of serving agency

process, it would seem that an agency is free to adopt any methods con-

sistent with due process of law. Thus, it is clear that service by

1/ Section 8 of the Securities Act (15 U.S.C. 77h) provides that the

~  Commission may give notice ""by personal service or the sending of
confirmed telegraphic notice' of proceedings to prevent a registra-
tion statement from becoming effective or to suspend the effective-
ness of a registration statement. This provision for telegraphic
service of notice reflects the fact that in these matters the Act re-
quires unusually prompt hearings for the protection of investors.
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- registered mail, even of the documents initiating a proceeding is valid.

Hess v. Pawloski, 274 U.S. 352; Wuchter v. Pizzutti, 276 U.S. 13;

N.L.R.B. v. O'Keefe & Merritt Mfg. Co., 178 F.2d 445 (C.A. 9). In-

deed, it has been suggested by responsible persons that service by
registered mail be permitted in judicial proceedings in lieu of personal

service. See Fourth Annual Report of the New York Judicial Confer-

ence (1938) pp. 187-209.

In Unity School of Christianity v. Federal Radio Commission,

64 F.2d 550 (C.A. D.C.) an order of the Commission was set aside
apparently because a party had sent a copy of its exceptions to the ex-
aminer's report to the opposing party by ordinary mail instead of by
registered mail. However, since the Rules of Civil Procedure permit

papers other than initial process to be served by ordinary mail, it would
seem that an administrative agency can provide for such service unless
a statute requires otherwise. In any event, there would remain the
question of whether thefe is such greater assﬁrance of actual receipt
of registered mail as to warrant a requirement that it be used at least
for the service of initial process. Absent such assurancé, we think that
anyj uniform rule should permit such agencies as the Interstate Com-
merce Commission to continue their practice of serving initial process
by first-class mail.

A question which we raise without attempting to answer is

whether a statute, such as Section 1005(c) of the Civil Aeronautics Act,
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(which expressly authorizes service by personal service or by registered
mail has the effect of precluding service by first-class mail.

Notice by publication is authorized or required by statutes in
connection with certain rule-making proceedings. E.g., Section 8(b) of
the Fair Labor Standards Act (29 U.S.C. 208(f)); Section 4(a) of the Ad-
ministrative Procedure Act. In other situations involving large num-
bers of parties, agencies have found it useful to publish certain docu-
ments in the Federal Register.

In view of these considerations, we have provided in paragraph 4
of the illustrative rule that "Service of papers shall be made personally
or (unless prohibited by law) by first-class or registered mail, tele-
graph, or by pﬁblication."

Time when service is complete—Paragraph 5, specifying the

time when service by mail, telegraph or publication shall be deemed
made, is in accord with existing agency rules and practices.

Filing with the agency—Paragraph 6 provides, in effect, that

papers required to be filed with the agency must be actually received

by the agency‘ at the place specified in its rules, accompanied by proof

of service. However, paragraph 6 also provides, in a variation from

the practice of many agencies, that upon the actual receipt by the agency
of papers required to be filed, the date of filing shall be the date upon
which the papers were deposited in the mail or with a telegraph company.

The purpose of this provision is to equalize the time for preparing and
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filing papers which is actually available to parties and their counsel,
regardless of whether they are in Washington or in California. Since
service by mail upon parties is complete upon mailing (paragraph 5),
it seemed to the Committee that the same principle should determine

the filing date of papers which parties file by mailing to the agency.
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. SUBPENAS

The Committee believes ‘that it is feasible to formulate uniform
provisions governing the use of subpenas in administrative proceedings.
In arriving at this conclusion, we considered it necessary to go beyond
our sample of 10 agencies, so as to take into account the unusual detail
in which regulatory statutes prescribe the issuance and enforcement of
agency subpenas. Thus, we have examined the subpena provisions in the
following statutes and in the related agency rules: Administrative Pro-
cedure Act, Administrative Expenses Act of 1946, Interstate Commerce
Act, Federal Trade Commission Act, Federal Power Act, Natural Gas
Act, Shipping Act, Merchant Marine Act, Civil Aei‘onautics Act, Commu-
nications Act, Securities Act, Securities Exchange Act, Public Ut'ility
Holding Company Act, Investment Company Act, Investment Advisers
Act, National Labor Relations Act, as amended, Social Security Act,
Longshoremen's aﬁd Harborworkers' Compensation Act, U. S. Employ-
ees Compensation Act, Fair Labor Standards Act, Walsh-Healey Acf,
statutes administered by the Coast Guard, Agricultural Marketing Agree-
ment Act, Perishable Agricultural Commodities Act, Packers & Stock-
yards Act, Commodity Exchange Act, Tobacco Inspection Act, Federal

Seed Act, statutes administered by the Veterans' Administration,
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Subversive Activities Control Act, and the War Claims Act. We have

also taken into account leading judicial decisions, such studies as Ben-

jamin's Administrative Adjudication in New York, and the "subpena pro-
cedures under Rule 45 of thé Federal Rules of Civil Procedure, as well
as the views of a number of experienced édministfators and practitioners.

There are such variations in the statutorir provisions governing
Federal administrativé subpenas that 5 uniform subpena provision‘ cov-
ering all legislation, such as a revision of Section 6(c) of the Adnﬁnis—
‘trative Procedure Act. However, a substantial amount of uniformity in
procedures for the issuance of subpenas could be achieved by changes in
agency rules, without legislation. Some of ﬁs believe. that such concerted
action by the various agencies toward uniforrh subpena procedures is
preferable to legislation in that it would allow a period of experimenta- -
~ tion and development which would be difficult if not impossible if detailed
uniform procedures were embodied in legislation at the outset. Such con-
certed action assumes, of course, the existence of some central agency or
group which would act as a nucleus for such cooperative effort between
the agencies and the bar. In the absence of_such arrangements, it is
clear that uniform subpena procedures can be échievéd only through
legislation.

We set forth below the text of a possible uniform subpena provision
to illustrate our view that it is feasible to formulate such a provision. In

the following comment, we describe the problems which we encountered,




the alternative solutions which we considered, and our reasons for the
choices embodied in the illustrative text. The illustrative uniform pro-
vision is set forth in two segments: the first containing those portions
which most of the agencies could put into effect without legislation, and

the second containing the portions which would require legislation.

TEXT OF ILLUSTRATIVE UNIFORM SUBPENA PROVISION
The portions of the illustrative uniform subpena provision Wiiich
the Committee believes could be formulated and put into effect without
legislation, are as follows:

(a) Form—Every subpena shall state the name of the
agency and the title of the proceeding, if any, and shall
command the person to whom it is directed to attend and
give testimony or produce designated evidence at a speci-
fied time and place.

(b) Issuance to Parties—Upon application of counsel

(or other representative authorized to practice before
the agency) for any party to a proceeding governed by
Sections 7 and 8 of the Administrative Procedure Act,
there shall be issued to such party ‘subpenas requiring
the attendance and testim.ony rof witnesses or the produc-
tion of evidence in such proceeding. The agency may

~ issue subpenas to parties not so represented upon réquest
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or upon a showing of general relevance and reasonable
scope of the testimony or evidence sought.

(c) Service—Unless the service of a sﬁbpena is acknowl-
edged on its face by the witness, it shall bej served by-&a
person who is not a party and is not less than 18 years
of age. Service of a subpena upon a persén named therein '
shall be made by delivering a copy of the subpena to such |
person and by tendering him the fees for one day's attend-
ance and the mileage allowed by law. . When the subpena is
issued on behalf of the United States or its officer or agency,\
fees and mileage may bhf need not bé tendered, and the
subpena may be served by fegistered mail.

(d) Fees—Witnesses summoned be,fdfe an agency
shall be paid by the_f)arty at whose instance thgy appear
the same fees and mileage that are paid to witnesses in
the courts of the Unitéd States.

(e) Proof of Service—The person serving the subpena

shall make proof (;f service by filing the subpena and the
required return, affidavit, or acknowledgement of serv-

ice with the égeﬁcy or the officer Ibefore‘""whom the wit- |
ness is required to testify or produce evidence. If serv-
ice is made by a peréon othpr than a United States mar-

shall or his deputy, or an officer of the agency, and such
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se‘rvice has not been acknowledged by the witness, such
person shall make an affidavit of service. Failure to make
proof of service does not affect the validity of the service.
- (f) Quashing—Upon motion made prondptly, ‘and in any

event at or before the time- specified in thé subpena for.
compliance, by the person to whom the subpena is directed
(and upon notice to the party to whom the subpena was
issued) the agency or its authorized member or officer

may (1) quash or modify the subpena if it is unreasonable

' or requires evidence not relevant to any matter in issue,

or (2) condition denial of the motion upon just and reason-
able conditions.

(g) Enforcement—Upon application and for good cause

shown, the agency will seek judicial enforcement of sub-

- penas issued to parties and which have not been quashed.
The following portions of the illustrative uniform Subpena rule

would require legislation:

(a) Power to Issue—In any hearing, investigation or

other proceeding in which an agency is authorized by
law to issue subpenas, such agency or any member of
such agency, any hearing officer appointed pursuant to

Section 11 (of the Administrative Procedure Act), or any
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officer designated by‘it may issue subpénas requiring the
attendance of witneSse_S to testify or to produce evidence.

(b) Geographical Scope—Such attendance of witnesses and

such production of evidence may be required from any °
place in the United States or any Terfitory or possession
thereof, at any designated place of hearing.

(c) Enforcement—In case of contumacy or refusal to

obey a subpena issued to any person, any court of the United
States within the jurisdiction of ‘Which such hearing, inves-
| tigation or proceeding is carried on, or in which the per-
son to whom the subpena is addressed is found or resides
or transacts business, upon application by the agency, inay
issue an order requiring such person to app_éar before the
agehcy or member or officer designated by the agency, aQnd
give tes{_tim‘ony, or produqe evidence, or both, touching the
matter undef investigéfion ér in duestiqn.- :

| An ordér of such court directing compliance with
a sﬁbi)ega 5ha11 not be sub.jec.t.lto appeal. Any failure to
obey such »Qr;der of thé court may be punished by the court .
as # contempt thereof. All ﬁrocess in any such case may
be served in the judicial district in which such person

resides or in which he may be found.
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(d) Penalties—Any person v_vho shall wilfully neglect
or refuse to attend and testify or to produce evidence, if
in his power t‘o do so, in obedience to the subpena of the
agency shall be guilty of an offense and upon conviction by
a court of competent jurisdiction shall be punished by a
fine of not more than $1,000 or by imprisonment. for not

\

more than one year, or by both such fine and imprisonment.

COMMENT
We discuss in order, first, the provisioﬁs of the illustrative
proposal which we bélieve could be effectuated without legislation, and,
second, the provisions which would require legislation in order to
achieve uniformity. |
| Form—"Every subpena shall state the name of the
agéncy and the title of the proceedings, if any, and shail
command the person to whom it is directed to attend and
testify or produce designatéd évideﬁcé at a specified time
and place." |
This provision is derived from Rule 45 of the Federal Rules of Civil

Procedure and from existing agency subpena forms.-

Issuance fo parties ; quashing. The principal problem to be

resolved in achieving uniform subpena procedures is whether agencies

should regulate the initial issuance of subpenas to parties to agency
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proceedings, or whether subpenas should issue automatically upon appli-
cation 'subject to later quashing, as they now issue under 'the Federal
Rules of Civil and Criminal Procedure and under Section 11 of the
National Laber Relations Act, as amended.

Until recent years, Federal regulatory statutes vesting subpena
powers in Federal agencies were silent as to the right of private parties
to have the assistance of agency subpenas. In practice, agencies issued

subpenas to private parties to agency proceedings. However, as hoted

in the Final Report of the Attorney General's Committee on Adm1mstra-

tive Procedure (1941) pp. 124-125:

The practlces of the several agencies in respect of

- the issuance of subpenas upon request of private parties

- and upon request of the agencies' own employees, show
wide differences. Some of them are readily understand- -
able in the light of the special uses to which subpenas may
be put by those to whom they have been made available.
Other differences are no doubt largely accidental and
reflect nothing more profound than the haphazard growth
of administrative processes. The Committee doubts the
justifiability of a requirement that applications be made in
a way that is burdensome to respondents nor does the Com-
mittee perceive justification for issuing subpenas for the
use of an agency's officers without first requiring a showing
that they are needed and will be properly used. To the
extent that they will not be governed by the proposals
already made by this Committee in connection with adjudi-
catory proceedings, these are all matters which can read-
ily be regularized by the agencies themselves and which
should be evaluated by the Director of Federal Adminis-
trative Procedure with a view to conformmg and strength-
enmg present pract1ces ’

The mmorlty of Attorney General's Committee thought that the rlght of
,prlvate parties to subpenas should be defined by statute, and they pro-

posed in their recommendation for legislation that,
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"Administrative subpenas authorized by statute shall
be issued upon request and a reasonable showing of the
.grounds, necessity, and reasonable .scope thereof, and
. . shall be issued to private parties as freely as to represen-

tatives of any agency.r"
In an explanatory note, the minority stated that "The right to fair treat-
ment in the issuance of subpenas should be stat‘ed. Thus, private parties
should be accorded equality of treatment with public agencies in the mat-
ter of subpenas, * * *, At the same ti.me, anyone, private party or pub- .
lic officer, should be made to show the necessity and reasonableness of
requests for subpenas in order that privacy may not be unnecessarily

disturbed. Final Report, p. 221.

The minority view resulted in the enactment (in 1946) of the pro-

visiori of Section 6(c) of the Administrative Procedure Act that
"Agency subpenas authorized by law shall be issued

to any. party upon reqiiest and, as may be required by rules

of procedure, upon a statement or showing of general rele-

vance and reasonable scope of the evidence sought."
The clear purpose of this development was to make subpenas available
to pi'ivate parties to the same extent as to agency representatives, but
at the same time to leave the agencies with vpower. to avoid abuses by

refusing to issue unnecessary or oppressive subpenas.




In contrast, hbwever', aunder the Federal Rules of Civil Procedure
(Rule 45) and Criminal Procedure (Rule 17), subpenas are signed and
“.issued in blank by the clerk of the court upon the request of a litigant.

Under both Rules, a Subpena duces tecum is subject to a motion to quash

or modify "if compliance would be unreasonable or oppressive."‘ The

only check upon the use of subpenas ad testificandum is the requirement

- that sérvice of the subpena be accompanied by a tender of "the fee for
.one day's attendance and the mileage allowed by law."

Since 1946, v&henever Congress has had occasion to deal with
administ‘ré.t‘ive‘s'dli)pena matters, it has tended toward the automatic issu-
ance of sﬁbpenas.‘ Thus, Section 11 of the Nafional LaborRelations'Act,

as amended in 1947 , provides that:

- The Board, or any member thereof, shall upon application

. of any party to such proceedings, forthwith issue to such
party subpenas requiring the attendance and testimony of
witnesses or the production of any evidence in such pro-
ceeding or investigation requested in such application.
Within five days after the service of a subpena on any per-
son requiring the production of any evidence in his pos-
session or under his control, such person may petition the
Board to revoke, and the Board shall revoke, such subpena
if in its opinion the evidence whose production is required
does not relate to any matter under investigation, or any
matter in question in such proceedings, or if in its opinion
such subpena does not describe with sufficient particular-
ity the evidence whose production is required.

That is,‘ the Board must automatically issue subpenas upon the applica-
tibn of p‘arti‘és, subjé_ct"to a motion to revoke or quaSh made within five
| days by the person to whom the s‘ubp}ena is directed. While this provi-

sion. for revoking subpenas, read literally, seems applicabie only to
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subpenas duces tecum (as are motions to quash under the Federal Civil

and Criminal Rules, Civil Rule 45, Criminal Rule 17), the Board's rules

provide for the revocation upon motion of both subpenas duces tecum and

testificandum.

Similarly, in 1950, the War Claims Act (50 U.S.C. App. 2001) was
amended (Public Law 696, 81st Cong., 2d Sess.) to give the subpena power
to the War Claims Commission. The amendment provided that:

The Commission or any employee so designated by the
Commission shall, upon application of a claimant, issue to
such claimant subpenas requiring the attendance and testi-
mony of witnesses or the production of documents, or both,
required by such claimant in hearings upon his claim: Pro-
vided, that the claimant making such application pay the
witness fees and mileage of any witness or witnesses sub-
penaed upon his request.

The quoted provision originated in the House Committee on Interstate
and Foreign Commerce which characterized it as follows (H. Rep. 2705,
81st Cong., 2d Sess., p. 2):

It is the purpose of the Committee amendment to place
claimants whose claims are the subject of the aforemen-
tioned proceedings in the same position as the Commis-
sion . . . The claimant, however, would be required in
such cases to pay the witness fees and the mileage of any
witness or witnesses subpenaed upon his request

It should be noted that the quoted amendment to the War Cla1ms Act

unlike Sectlon 11 of the National Labor Relations Act provides for auto-

mat1c issuance of subpenas to prlvate partles without any express pro-

1/

vision for quashing or revocat1on by the agency -

_1_/ See also the Ohio Administrative Pi'ocedure ‘Act, 1 Page's Ohio Gen.

Code sec. 154-70.
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Also, the Civil Aeronautics Board, in Section 302.19(f) of its
Rules of Practice in Economic Proceedings, has provided that:

* * * Any person upon whom a subpena is served may

within seven (7) days after service or at any time prior

. to the return date thereof, whichever is earlier, file a

motion to modify or quash the subpena. If the Board has

not acted upon such a motion by the return date, such date

shall be stayed pending Board action thereon.

A principle similar to the subpena provision of the National Labor
Relations Act has evolved in New York and is discussed by Benjamin in

‘Administrative Adjudication in New York (1942) pp. 162-164, as follows:

* * * In Matter of Coney Island Dairy Products Corp. v.
- -Baldwin, 243 App. Div. 178, the Appellate Division, Third
Department, held that, in the absence of explicit legisla-
-tion to the contrary, an outside party is entitled to the
issuance of ordinary subpenas without disclosing to the
agency the names of witnesses or the character of the
.. - testimony sought from them. This result seems to me
sound as a matter of policy, and I do not advocate legisla-
tion to change it. It is supported by the analogy of court
proceedings, where the attorney for any party himself sub-
scribes subpenas in the name of the court. Where the
agency is itself a party to the proceeding, moreover, a
procedure which requires the other party (and the other
party alone) to disclose to his adversary in advance the
names of his witnesses and the general line of their tes-
timony risks at least the appearance of unfairness, even
-where the agency in fact exercises care to avoid unfair
use of this information. There are, it is true, instances
where an unlimited right to subpena witnesses may oper-
ate unfairly to the persons subpenaed, as where competi-
tors are subpenaed to testify on an issue that is clearly
irrelevant, or where the head of an administrative depart-
ment (or the president, say, of a public utility corporation)
is subpenaed to testify to matter which could as easily be
established otherwise, if it is relevant at all. It is not a
satisfactory solution of the witness's difficulty to say that
he may be excused, or his testimony excluded, at the hear-
ing itself. But the problem can be met, and I believe that
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it should be met, as I have suggested above, by allowing
the witness to apply to the agency to vacate the subpena

(it being the witness alone, and not the agency, whose inter-
ests are affected at the pre-hearing stage). The doctrine
of the Coney Island case is not, in my view, in conflict

with a procedure whereby the witness is enabled to invoke
the protection of the agency in this way.

With respect to subpenas duces tecum, there are addi-
tional considerations. Since an administrative agency is
supposed to issue a subpena duces tecum only "in a proper
case,'" there is something to be said for its inquiring in
advance whether ''a proper case' exists, even where such
a subpena is issued at the instance of an outside party.

The burden of producing documentary evidence is, more-
over, substantially greater than the burden of mere attend-
ance at a hearing. It is, therefore, arguable that disclos- -
ure may properly be required of an applicant for a sub-
pena duces tecum, particularly where the agency to which
application is made is not itself a party to the proceeding
(e.g., workmen's compensation). Nevertheless it is my
view that, as a general matter, the procedure that I have
suggested for an application to the agency by the witness
(or by any other person whose interests would be invaded
by the production of the documentary evidence) is suffi-
cient, and is to be preferred.

The New York State Bar Association has sponsored the following
proposal:

* * * In the event that the attorney for a party to a pro- .
ceeding before any department, board, bureau, officer,
authority or commission of the state or of any of its mu--
nicipal corporations or other civil divisipns authorized by
section four hundred six of this article or otherwise to
issue subpenas, in which proceeding a hearing is required
by law, requests the issuance by such department, board,
bureau, officer, authority or commission of a subpena for
attendance at or the production of documents at such hear-
ing, such subpena shall be issued without requiring that
such party disclose the name of the person or identify the
documents to be subpenaed or disclose the nature of the
facts to be proved by the witness or documents subpenaed,;
provided that in any such proceeding in which the attorney
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for a party requests the issuance of more than twenty sub-

penas the department, board, bureau, officer, authority or -

commission requested to issue the subpenas shall not be

‘obligated to issue more than twenty subpenas unless satis-

- fied that there is reasonable ground therefor.
Any subpena issued pursuant to the provisions of this

‘section may be quashed by the department, board, bureau,

officer, authority or commission which issued the subpena,

upon appl1cat10n by the person subpenaed if cause is shown.

The granting of such an application to quash shall not be

“judicially reviewable except in connection with judicial -

review of the fmal determmat1on in such proceedmg

We bel1eve that the development of unlform subpena procedures
should be'_in the direction of automatic i_Ssuance of subpenas subject to
a quashing 'proced'ure. | There are confiicting considerations to be re-
solved. Probably everyone‘ agrees that private parties to agency pro-
ceedings should have the benefit of compulsory process to obtain evi—
dence and that such process should be available to private part1es on
substantlally the same terms as to representatives of the agency. Also,
there appears to be some feehng on the part of 1awyers that it is unfair
to requlre them to d1sclose to the agency or any of its representatlves
the ev1dence wh1ch they expect to obta1n as a prerequ1s1te to the issuance
of a subpena On the other hand 1t has been felt that there is a need to
protect w1tnesses from unnecessary harassment partlcularly W1th
respect to subpenas duces tecum and in v1ew of the fact that generally
Federal Adm1mstrat1ve subpenas may be dlrected to w1tnesses any-

\ . . I

where in the Un1ted States However in view of the procedure for the

issuance of court subpenas, and particularvly because we understand that

{
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the National Labor Relations Board has encountered no serious.difficul-
ties under Aits present subpena provision, we believe that at least a lim-
ited automatic issuance of subpenas coupled with a procedure for quash-
ing would work satisfactorily in Federal regulatory a'gencies generally.

Under the sug.gested provision quoted' above, the »automa'tic issu-
ance of suhpenas would be limitedlto parties to /"agency'.proceedings" or
hearings governed by Sections 7 and 8 of the Administrative Procedure
Act. At the present time, Section 6(c) of that Act relates. only to the issn—
ance of subpenas to "parties' which are defined in Section..Z'(b) as parties
"in any agency proceedmg," which is in turn defmed in Section 2(g) of
that Act as a general term embracing rule makmg, ad]ud1cat1on and
licensing.

The proposed rule would also limit the automatic issuance of sub-

penas to parties represented by attorneys or other representatives _au-

thorized to practice before the particular agency. Such a lirnitation

appears in the New York subpena proposal but does not appear in the

Civil or Criminal Rules or in Sect1on 11 of the Natlonal I’Jabor Relat1ons
Act.’ We are not certam whether such a l1m1tat1on is necessary to pre-A
vent abuses We assume that laymen S concepts of the relevant and rea-

sonable may not be as developed as those of lawyers However if some :

agencies should choose to om1t such a limitation, it would be useful to
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see whether automatic issuance of subpenas to unrepresented parties
will actually result in abuses.l/
In view of the fact that Federﬁl administrative subpenas may be
issued any place in the United States, with the possibility of serious in-
convenience to distant witnesses, We have considered whether the auto-
matic iséuance of subpenas should be limited to subpenas requiring the
attendance of witnesses or the prodﬁction of evidence from plaées within
10_0 miles of the place of hearing. Such a limitation appears in Rule 45
~ of the Federal Rules of Civil Procedure. While we are not aware that
the absence of such a l‘imitation in both the Criminal Rules and Section
11 of the National Labor Relations _Act has resulted in unnecessary
harassinent of distant witnesses, it should be noted that criminal trials
must be held in the district in which the crime was committed, and that
_ the N.L.R.B. customarily' conducts its hearings in the area in which the
matters involved occurred. On the other hand, where for budgetary or
otherv reasons an agency conducts hearings in Washington, it may wish
to exercise some control over the initial issuancé of subpe_nasWhich
would require, e.g., the attendance of witnesses frl'om_California. In the
absence of any sp‘écific showing that abuses would occur, we have not .

recommended such a general geographical limitation.

1/ Under the New York subpena proposal, parties with counsel who apply

~ for subpenas may not even be required to disclose the names of the
persons to be summoned. We doubt that it is of great importance
whether such information may be required in an application for a
subpena. '
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We believe that any agency rule authorizing the automatic issuance
of subpenas should provide a procedure for quashing or revoking a sub-
pena upon the application of the person to v;vhom the subpena is addréssed,
made upon notice to the party to whom the subpena was issued. Such a

qguashing procedure appears with respect to subpenas duces tecum in the

Federal Rules of Civil and Criminal Procedure, in Section 11 of the
National Labor Relations Act, and with respect to both types of sub-
penas in the Civil Aeronautics Board's Rules of Practice in Economic

Proceedings; it is applied to subpenas'ad testificandum by the N.L.R.B. "

in practice and in the New York legislative proposal. We suggest that
subpenas thus issued should contain a statement advising witnesses of the
existence of the quashing procedure. |

The illustrative quashing procedure is drafted to apply to all
agency subpenas. Consideration might be given to restricting the quash-
ing procedure to subpenas which have been issued to parties automatically,
i.e., without any prior showing of reasonablenéss and relevance.

It has also been suggested that an agency should permit opposing
parties to a proceeding to move to quash subpenas, and that the agency
itself should have the power sua sponte to revoke a subpena which it has

issued previously - particularly a subpena duces tecum. These sugges-

tions go beyond any of the provisions for automatic issuance of subpenas
referred to above. Underlying them is the thought that only by permit-

ting opposing parties and the agency to question subpenas can there be
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~.avoided the use of subpenas to obtain irrelevant or cumulative evidence
or at such times as will interfere with the commencement and comple-
tion of hearings. A majority of the committee are unwilling to recom-

mend such additional restrictions in the absence of proof that they are

necessary to prevent substantial abuses.

‘The suggested rule would require that a motion to revoke or quash
be made promptly after service of the subpena and in any event at or be-
fore the time specified in the subpena for compliance. This language
derives from Rule 45(c) of the Federal Rules of Criminal Procedure, and
differs from the provision of Section 11 of the National Labor Relations
Act which authorizes a motion to revoke a subpena within five days after
service, It has been pointed out, however, that under such a specific
time limitation a witness cannot be held to have disobeyed the subpena
until such time has expired, and that this produces awkwardl resultsﬂ where
- the subpena is issued immediately before or during a short heaﬁng.

The suggested standard for quashing a subpena is whether it is
"unreasonable' or calls for irrelevant evidence, the test under Section
6(c) of the Administrative Procedure Act for denying égency subpenas.
Under the Civil and Criminal Rules the test is whether a subpena is
"unreasonable dr oppressive.'" Under Section 11 of the National Lab01T 7
Relations Act the test is "if in (the Board's) opinion the evidence whose
pfoduction is required does not relate to any matter under investigation,

or any matter in question in such proceedings, or if in its opinion such
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subpena does not describe with sufficient particularity the evidence -
whose production is required." Under the New York legislative proposal,
a subpena may be quashed "if cause is shown." It would seem that the
test of reasonableness and relevance would embrace the tests of rele-
vance and specificity under Section 11 of the National Labor Relations
Act, and is practically equivalent to the standard under the Civil and
Criminal Rules.

“An aﬂgency adopting a rule such as we have propqsed would ordi-
narily find it necessary to implement it with provisions on such matters
as specifying the persons within the agency who are empoweréd to issue
and revoke subpenas.’

It seems clear that agency action in quashing a subpena would not
and should not be judicially reviewable except in connection with judicial
review of the agency's final action in the proceeding. In view of the strict
Federal rule as to exhaustion of administrative remedies, a specific pro-
v-ision to this effect, such as that contained in the New York proposal,
would appear tq be unnecessary.

We believe that under the subpera provisions of most Federal
regulatory statﬁtes, agencies presently have the power to provide in their
rules for the automatic issuance and for the quashing of subpenas such
as we have suggested. The broad subpena powers of most agencies would
permit them to issue all subpenas automatically upon the request of par-

ties, and thereafter to revoke them at will. Such a subpena power clearly
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includes the power to specify the circumstances in which subpenas will
issue merely upon request and to provide a reasonable procedure for
quashing for cause subpenas thus issued. No obstacle is presented by
the provision of Section 6(c) of the Administrative Procedure Act that
- "Agency subpenas authorized by law shall be issued to any party upon
request and, as may be required by rules of procedure, upon a statement
or showing of general relevance and reasonable scope of the evidence
sought." Indeed, Section 6(c) clearly contemplates that subbenas will be
issued merely upon request unless the agency issues a procedural rule
requiring the specified showing. Obviously, it would permit an agency
to establish by rule an issuance and quashing procedure under which
such a showing of relevance and reasonableness is required only if the
subpena is challenged.

M—"Unless the service of a subpena is acknowl-

- edged on its face by the witness, if shall be served by a per-
son who is not a party and is not less than 18 years of age.
Service' of a subpéna upon a person named therein shall be
made by delivering a copy of thé subpena to such person
and by tendering him the fees for one day's attendance and
the mileage allowed by law. When the subpena is issued
on behalf of the United States or its officer or ageggy;
fees and mileage may but need not be tendered, and the sub- .

pena may be served by registered mail."
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The provisions with respect to service of subpenas are taken substanti-
ally from Rule 45 of the Federal Rules of Civil Procedure, since the
subpena provisions of Federal regulatory statutes are silent as to the
service of subpenas. The reference to service by "a person who is not
a party' is not intended to prevent agency employees from serving
subpenas.

In addition, we suggest that agencies be permitted to serve by
registered mail subpenas issued on their own behalf. This would per-
mit such agencies as the Federal Trade Commission and the Civil Aero-
nautics Board to continue their practice of serving subpenas by regis-

tered mail. In Administrative Adjudication in New York (1942) pp. 156-

157, Benjamin has the following comment on service of subpenas by
registered mail:

Section 406 of the Civil Practice Act requires per-
sonal service of subpenas. Only one departmental stat-
ute, the State Labor Relations Act, provides otherwise;
that statute authorizes service by registered mail as an
alternative, and that method is normally used in serving
the Board's subpenas. It will be remembered that the
State Labor Relations Act provides a special procedure
for the enforcement of subpenas, which requires appli-
cation to the Supreme Court for an order directing obe-
dience to the subpena, and penalizes only refusal to obey
the court's order (Labor Law, Section 708, subd. 3). With
such enforcement procedure, there can be no question
either of the fairness or of the validity of service of sub-
penas by registered mail. There would, indeed, in my
judgment be no substantial question on either score even
where the enforcement procedure is that provided by
Section 406 of the Civil Practice Act (or similar depart-
mental statutes), and even where disobedience of a sub-
pena is by statute also made a misdemeanor. In the
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interest of saving the expense, inconvenience and delay
which personal service of subpenas involves, I recom-
mend legislation authorizing registered mail service
of administrative subpenas generally. It is in my view
of particular importance that such provision be made
in those fields (e.g., unemployment insurance) where
the volume of subpenas to be served is large, and the
saving of expense, inconvenience and delay would be
correspondingly great.

Witness Fees—Some statutes provide that persons summoned by

subpena shall be paid the same fees and mileage that are paid witnesses
in the Federal courts. A general provision to this effect, applicable to
"departments,' appears in Section 10 of the Administrative Expenses
Act (Appendix, infra). Some agency rules contain such a provision even
where the statutes are silent. A uniform rule should provide to that
effect and that such fees and mileage shall be paid by the party at whose
request the witness appears. This restatement of thé present general
rule governing witness fees is not intended to preclude any agenéy from
adopting supplemental rules regulating additional compensation in spe-
cial situations.

Enforcement— Where subpenas are issued automatically to par-

ties upon their request, the question arises whether such parties should
be permitted to apply to district courts for judicial enforcement of sub-
penas, or forced to rely upon the agency to obtain such enforcement.

Existing subpena statutes typically provide for judicial enforcement




- 15 -

upon the application of the agency;l'/ Even Section 1}1'of the .Na'tional
Labor Relati‘onsl Act, as" ame:nded, provides for judicial énfpfcement of
B_oard subpenas "ﬁpon application by the Bo#rd." _Section 230‘.31(d) of
the Board's Rules and Regulations provides that: | .

Upon the failure of any person to comply with
subpena issued upon the request of a private party,
the general counsel shall in the name of the Board
but on relation of such private party, institute pro-
ceedings in the appropriate district court for the
enforcement of such subpena, but neither the general
counsel nor the Board shall be deemed thereby to
have assumed responsibility for the effective pros-
ecution of the same before the court.

In Administrative Adjudication in New York (1942) pp. 165-166, Benjamin
has the following comment: .

One point regarding the position of outside parties

remains to be noted. Section 406 of the Civil Practice
Act is not explicit as to who may invoke its provisions
for the enforcement of obedience to subpenas; and it is
not clear whether an outside party at whose instance an
administrative subpena had been issued would be entitled
to do so. A few departmental statutes (agriculture and
Markets Law, Section 34, subd. 4; Labor Law, Section 708,
subd. 3; Public Service Law, Section 19, subd. 2) provide
explicitly that enforcement proceedings may be undertaken
directly by the outside party. But the matter is of no
great importance. I have no doubt that, if the applicable
statute does not provide for enforcement proceedings by
the outside party, the agency is obligated to undertake such
proceedings in behalf of the outside party on condition that
he bear the expense, or in the alternative itself to author-

" ize the outside party to do so. Refusal to render such

1/ An exception appears in Section 1004 of the Civil Aeronautics Act
(49 U.S.C. 644) which provides that:

* * % In case of disobedience to a subpena,
the Authority, or any party to a proceeding
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assistance in the enforcement of a validly outstanding sub-
pena would, I believe, be ground for annulling the agency's
final determination (in the absence of particular justifica-

‘tion, e.g., that the enforcement proceedings were being
resorted to for purposes of delay and that the evidence
sought thereby was of no substantial value).

Clearly, agencies should be required to assume responsibility
for obtaining judicial enforcement of subpenas which they issue to pri-
vate parties (and have not quashed), unless the private parties are to be
authorized to seek judicial enforcement. Accordingly, we have suggested
that the following provision be placed in their rules:

Upon application and for good cause shown, the

agency will seek judicial enforcement of subpenas

issued to parties and which have not been quashed.

Perhaps parties should be required to reimburse agencies for the cost
of seeking judicial enforcement of subpenas issued to such parties.

There are discussed below the portions of the illustrative uni-
form subpena provisions which would require legislation.

Power to Issue; Delegation of Subpena Power—"In

any hearing, investigation or other proceeding in which an

agency is authorized by law to issue subpenas, such agency

or any member of such agency, any hearing officer ap-

pointed pursuant to Section 11 (of the Administrative Pro-

cedure Act), or any officer designated by it may issue

subpenas requiring the attendance of witnesses to testify
or to produce evidence.'

before the Authority, may invoke the aid of any
court of the United States in requiring attendance
and testimony of witnesses and the production of
such books, papers, and documents under the
provisions of this section.
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Purposes for which subpenas may be issued. A fair consensus

of the statutes seems to be that Congress authorizes administrative
agencies to issue subpenas both in aid of ex parte investigations and
in connection with hearings.

. Definition of '"agency." The term '"agency" is defined in Section

2(a) of the Administrative Procedure Act.

Agencies which may issue subpenas. A uniform subpena provi-

sion must take into account the fact that Congress has not heretofore
given the subpena power to such agencies as the Post Office Department
and the Food and Drug Administration (in the Department of Health, Edu-
cation and Welfare). Since it would seem that Congress should deter-
mine which agencies need subpena powers, the sentence qubted above is
limited to agencies to which Congress has expressly given the power to
issue subpenas.

Delegation of the power to issue subpenas. The statutes and

agency rules dealing with administrative subpenas contéin various pro-
visions as to who may sign and/or issue subpenas, i.e., the agency, a
member of the agency, or agency employees designated by the agency.
The only uniformity on this point is provided by Section 7(b) of the
Administrative Procedure Act which states that in the conduct of hear-
ings governed by that Act hearing examiners employed by agencies which
have the subpena power shall have the power to issue subpenas (presum-

ably in connection with such hearings).
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The Interstate Commerce Act (Title I) provides that '"the commis-
sion shall have power to require, by subpena, etc.," and theA Commission's
‘rules provide that ""a subpena will issue ohly upon signature by the Sec-
retary or a member 6f the Commission."" The Motor Carrier Act (Title
II) provides that "the (Interstate Commerce) Commission and the mem-
bers and examiners thereof and joint boards shall have the same power
to * * * required by subpena * * * as the Commiésion has in a matter
arising under Chapter 1 of this title."” The Federal Trade Cbmmission
Act provides that ''the Commission shall have power to require by sub-
pena'" and '"any member of the Commission may sign subpenas.' The
Securities Act and other statutes administered by the Securities and .
Exchange Commaission provide that subpenas may be issued by any mem-
ber of the Commission or by any officer designated by it. Where a sub-
pena statute merely authorizes the head of an agency, or one of the mem-
bers comprising the agency, to issue subpenas, the courts may hold that
he or they are without power to subdelegate the subpena power to officers

of the agency, such as regional directors. Cudahy Packing Co. v. Holland,

315 U.S. 357, involving the Fair Labor Standards Act which incorporated
the subpena provisions of the Federal Trade Commission Act. However,
-there seems to be a later judicial tendency to find subdelegation power,

Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111. In the case

of some agencies, ample authority to delegate subpena powers will be

found in the type of reorganization plan which vests alll powers and
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functions in the head of the agency, who is given broad delegation power.
See, e.g., Reorganization Plan 6 of 1950 (Department of Labor (5 U.S.C.
611)). In aﬁy event, any uniform provision should be specific on the point.
Thus; the"illustrative proposal provides that subpena may be issued by a
member of the agency or any officer designated by it.

Some statutes and agency rules suggest a distinction between
signing subpenas and issuing subpenas, i.e., deciding whether a subpena
shall issue in a particular situation. Any such distinction is irrelevant
in determining whether agency heads should be empowered to delegate to
their subordinates the power to issue subpenas. It is absurd to say that
busy and responsible agency heads must sign subpenas (presumably in
blank) while their subordinates may be empowered to determine when
subpenas shall be issued. It is equally absurd to expect the busy heads
of an agency to personally determine when subpenas shall be issued.
Controls against abuse of subpenas, discussed above, cannot be predi-
cated upon personal decision of every subpena application by agency

heads. The power to sign and issue subpenas should be delegable.

One aspect of the subpena problem that may defy uniformity is
that of which agency officials (other than hearing examiners) shall bé
empowered to issue subpenas. An agency with decentralized operations
will desire to delegate the power to regional officers, while a highly

centralized agency may have no occasion to do so. Under a uniform
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subpena provision, it may be necessary to leave this, and perhaps sim-
ilar matters to be prescribed in supplemental agency rules.

Geographical Scope—Such attendance of witnesses and

~ such production of evidence may be required from any

place in the United Statels or any Territory or possession

thereof, at any designated place of hearing.

Existing subpena statutes vary somewhat as to the geographical
area in which subpenas may be issued. Many, such as the Interstate
Commerce Act and the Federal Trade Commission Act, provide that
"Such attendance of witnesses, and the production of such documentary
evidence, may be required from any place in the United States, at any
. designated place of hearing." Others, such as the Merchant Marine
Act, 1936, the Public Utility Holding Company Act, and the National
Labor Relations Act, provide that the attendance of witnesses and the
production of evidence may be required "from any place in the United
States or any Territory or possession thereof," etc. The illustrative
proposal contains the broader area on the theory that if a witness in
Alaska or Guam is essential he should be available; if he is not essen-
tial, the cost of sumnioning him and the quashing procedure discussed
above should be adequate safeguards against abuse.

The U. S. Employees Compensation Act provides that the Secre-.
tary of Labor ''shall have power to issue subpenas for and compel the

attendance of witnesses within a radius of one hundred miles.'" The
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subpena power of the Administrator of Veterans' Affairs also contains
a hundred-mile limitation. It is believed that these limitations are un-
important and could be eliminated in preparing a uniform provision,

since the Final Reports of the Attorney General's Committee on Admin-

istrative Procedure, pp. 416,' 429-30, states that these subpena powers "

are rarely used.

It will be noted that generally Federal administrative agencies may
exercise their subpena powers throughout the United States. In contrast,
" Rule 45(e) of the Rules of Civil Procedure provides that "A subpena re-
quiring the attendance of a witness at a hearing or trial may be served
at any place within the district, or at any place without the district that
is within 100 miles of the place of the hearing or trial specified in the
subpena; and, when a statute of the United States provided thérefor,‘ the
court upon proper application and cause shown may authorize the serv-
ice of a SuIbpena at any other place."" However, Rule 17(e) of the Federal
Rules of Criminal Procedure provides that "A subpena requiring the
attendance of a witness at a hearing or trial may be served at any place.
within the United States."

Enforcement—Federal regulatory statutes provide two methods

for enforcement of administrative subpenas: (1) the most common and
most frequently used provides that in the event a person refuses to obey
an agency subpena the appropriate United States district court may issue

an order requiring such person to appear and testify or produce evidence,
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the failure to obey the court's order being punishable as a contempt; -
(2) such statutes as the Federal Trade Commission Act and the Federal
Power Act which provide the criminal sanctions of fine and/or imprison-
ment for wilful violation of administrative subpenas; on the other hand,
no such criminal sanctions are provided by the Civil Aeronautics Act
and the Communications Act.

‘'The provisions for judicial enforcement must now be read with
the second sentence of Section 6(c) of the Administrative Procedure Act
which provides that:

* * * Upon contest the court shall sustain any such sub-

pena or similar process or demand to the extent that it

is found to be in accordance with law and, in any proceed-

ing for enforcement, shall issue an order requiring the

-appearance of the witness or the production of the evi-

dence or data within a reasonable time under penalty

of punishment for contempt in case of contumacious

failure to comply.

This provision has already been construed as. presei'ving the prixiciple of

Endicott Johnson Corp. v. Perkins, 317 U.S. 501, and Oklahbma Press

Publishing Co..v. Walling, 327 U.S. 166, that a court whose aid is invoked

for the enforcement of a subpena should not determine factual iSsues

relating to the coverage of the substantive statute involved. Tobin v.

Banks & Rumbaugh, 201 F. 2d 233 (C.A. 5) certiorari denied 345 U.S.
942. Accordingly, we foresee no great difficuity in formlilating auni-
form provision foi' judicial enforcement 6f subpenas. | -

| We also suggest that any uniform subpena statute should alter

~existing law by specifically providing that a court order enfor'cing an
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agency subpena shall not be 'ah appealable order. A court order enforcing

" (i.e., denying a motion to quash) a judicial subpena duces tecum is not an

appealable order, Cobbledick v. United States, 309 U.S. 323, with the

result that a recalcitrant witness may attack the subpena further only

by way of defense in a contempt procee&ir.xg. A district court order en-
forcing an administrative subpena is an appealable order, with attendant
possibilities for delay and frustration of administrative proceedings. See

Penfield Co. v. S.E.C., 330 U.S. 585. Accordingly, it seems desirable to

provide that a court order enforcing a subpena shall not be appealable.
Of course, the witness could fﬁrther challenge the subpena by way of |
defense in a contempt proceeding. On the other hand, a court' s. refusal
to enforce an agency subpena should be appealable, as it is at the present
time, otherwise an error by a single judge might effectively terminate
an important administrative proceeding without any possibility of recourse
coufsé to the appellate cqurts. |

Criminal sanctions fdr enforcement or subpénas are_raiely used.
See Note, 51 Harv. L. R. 312, 316 (1937). It would seem _that the drafts-
men of a uniform provision should consider whether the existence of such
criminal sanctions is a useful deterrent to flagrant violation of adminis-
trative subpenas and one which should be made applicable to all agenu‘

1/

cies, or whether it is useless and should be omitted for all.~' In any

l/ Query as to whether the second sentence of Section 6(c) of the APA
was intended to have any effect upon these criminal sanctions. See
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event, we do not think that this presents a serious obstacle to uniformity.
We incline to the formei' view and, accordingly, we have set forth a pos-
sible uniform provision which at least prescribes uniform penalties—in
con.t.rast with the varying penalties under present statutgs.

The power to grant immunity—A more delicate problem arises

out of the fact that many, but not all, administrative subpena statutes
émpower agencies to grant immunity from prosecution for testimony
vand evidence given a.ftér a claim of the privilege against Self-incrimi-
nation.‘ It does ﬁot follow that every agency with the subpena power
should have the further power to grant immunity. On the other hand,

in many fields the effective use of subpena powers may require that it

be coupled with power to grant ixﬁmunity. Accordingly, it would seem
that a uniform subpena statute probably could not cover the immunity
problem. In any event, it need not do so. If uniform subpena provisions
were enacted as an amendment of Section 6(c) of the Administrative Pro-
cedure Act, they would override subpena provisions in particular statutes
except in respects, such as immunity, which the uniform provisions did
not purport to regulate. In thls way, existing immunity provisions
would be left undisturbed. For ‘these reasons, our illustrative uniform

subpena provision is silent as to immunity.

Davis, Administrative Law (1951), p. 120, and McFarland & Vander-
bilt, Administrative Law Cases and Materials (2d ed., 1952) p. 85.
On the policy of providing such criminal sanction, see Benjamin,
Administrative Adjudication in New York (1942) pp. 152-155.
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DEPOSITIONS AND INTERROGATORIES
The Committee believes that it is feasible"td formulate uniform
rules governing the use of depositions and interrogatories, and has

prepared the following i11ustrativé rules:

DEPOSITIONS

(a) Right to Take—Except as otherwise provided, in

an order made pursuant to paragraph (d) , any party may
" take the testimony of any person, including a party, by
deposition upon oral examination or written interroga-
tories for use as evidence in the proceeding, except that
leave, granted with or without notice, must be obtained
if notice of the .taking is served by a proponent within
thirty days after the filing of a complaint, application
or petition. The attendance of witnesses may be com-
pelled by the use of a subpena. Depositions shall be
taken only in accordance with this Rule and the Rule
on subpenas.
(b) Scope—Unless otherwise ordered as provided in
paragraph (e), the deponent m‘é.y be examined regard-
ing any matter not privileged, which is relevant to

the subject matter involved in the pfoceeding.
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(c) Officer Before Whom Taken—Within the United

States or withir; a territdry or insular possession sub-
ject to the dominion of the United States 'd.epositions

| shall be taken before an officer authorized to administer
oaths by the laws of the United States or of the place
where the examination is held; within a foféign country,
depositions shall be taken before a Secretary of an'Em-
bassy or Legation, Consul General, Vice Coﬁ,sul or Con-
sular Agent of the United States, or a person designated
by The Agenéy,‘_or agr‘ered upon by the parties by stipu-
lation in Writing filed with the Agency. Except by stipu-
lation, no deposition shall be taken before a person who
is a party or the privy of a party, or a privy of any
counsel of a party, or who is financially interested

in the proceeding;

(d) Authorization—A party desiring fo take the depo-
sition of any person upon oral examination shall give
reasonable notice in writing to the .Agency, and all |
parties. The notice shall state the tyime énd place
for taking the‘depositi(.)n, the name a‘.nd address»- of
each person to be exa:hined, if known, and 1f the nainé -
is not known, a»gen‘eral. description;_ sufficient to iden- .

tify him or the particular class or group to which he
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belongs. On motion of a party upon whom the notice

is served, the heé.ring foicer may for 'cause\shown, '
enlarge or shorten the time. If the parties S0 stipu-
late in writing, depositions may be’ taken before any
person, at any time or place, upon any notice, énd in any
manner and when so taken may be used as o‘ther dep-
ositions; |

(e) Protection of Parties and Deponents—After notice

is served for taking a deposition, upon its own motion
or upon motion seasonably made by any party or by
the person to be examined and upon notice and for good
cause shown, the Agency may make an order that the dep-
osition shall not be taken, or that it may be taken only at
some designated place other than that stated in the notice,
or that it may be taken only on written inter.rogatorie's,
or that certain matters shall not be inquired into, or
that the scope of the examination shall be ‘llimited to
certain matters,A or that the examination shall be held -
with no one present except the parties to the aét‘ion‘ ﬁnd
their officers or counsel, or that after being sealed, the
- deposition shall be opened dnly by order of the Agency, or
that busiﬁess. secrété or -sec.ret processes,' developments,

or research need not-be disclosed, or that the parties
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shall simultaneously file specified documents or infor-
mation enclosed in sealed envelopes to be opened as
directed by the Agency; or the Agency may make any
other order which justice requires to protect the
party or witness from annoyance, embé._rrassment, or
oppression. At any time during the taking of the dep-
osition, on motion of any party or of the deponent and
upon a showing 'th'a‘t the examination is being conducted
in bad faith or in such manner as unreasonably to an’hoy,
embarrass, or oppress the deponent or pai'ty, the Agency
may order the officer conducting the examination to
cease forthwith from taking‘fhe deposition, or may limit
the scope and manner of the taking .of the déposition as
above i)rovided. If the order made términates the exam-
" ination it shall be resumed thereafter only upon the order
of the Agency. Upon demaﬁd of the objecting party or
deponent, the taking of the deposition-shall be suspended
for the time necessary to make a motion for an order.

(f) Oral Examination and Cross Examination—Exam-

ination é,nd-cross examination shall proceed as provided
in Rules governing the reception of evidence at an oral
hearing. In lieu of participating in the oral examina-

tion, any party served with notice of taking a deposition
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may transmit written cross interrogatories to the officer
who, without first disclosing them to any person, and
after the direct testimony is complete, shall»propound
them seriatim to the deponent and record or cause the
answers to be recorded verbatim; |

(g) Recordation—The officer before whom the dep-

osition is to be taken, shall put the witness on oath and
shall personally or by someone acting under his direc-
tion and in his presence, record the testimony by type-
-writer directly or by transcrip.tion from stenographic
notes, wire or record recorders, which record shall
separately and consecutively humber each interrog-
atory. Objections to the notice, qualifications of the
officer taking the deposition, or to the manner of
taking it, or to the evidence presented or to the con-
duct of the officer, or of any party, shall be noted by
the officer upon the deposition. All objectioﬁs by any
party not so made are waived.

(h) Signing Attestation and Return—When the testi-

mony is fully transcribed’ the deposition shall be sub-
mitted to the witness for examination and shall be read
to or by him, unieés such examination and reading are

waived by the witness and by the parties. Any changes
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in form or substance which the witness desires to‘ make |
shall be entered upon the depos’ition by the officer with
a statement of the reasons given by the Witnesé for mak-
ing them. The _depqsition shall then be signed by the wit-
ness, unless the pafties by stipulation waive the signing
or the witness is ill or cannot be found or refuses to
sign. If the deposition is not signed by the witness,
the officer shall sign it and state on the record the fact
of the waiver or of the illness or absence of the witness
or the fact of the refusal to sigh together with the rea-
son, if any, given therefdr ; and the deposition may then
be used as fully as though signed, unless on a motion
- to suppress the Agency holds that the reasons given
for the refﬁsal to sign require rejection of the depo-
sition in whole or in part.

The officer shall certify on the deposition that the
witness was duly sworn by him and that the deposition
‘ i_s a true record of the testimony given by the witness.
He shall then securely sealn the deposition in an enve-
lope indorsed with the title of proceeldingr and marked
"Deposition of (here insert name of w_itnesS)"_and shall
promptly send it by registered ma11 tothe Secretary of

the Agency for filing. The party taking the deposition
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shall give prompt notice of its filing to all other parties.
Upon payment of reasonable chargés 'thérefor, the offi-
cer shall furnish a copy of the deposition to any party or

to the deponent;

(i) Use and Effect—Subject to rulings by the hearing
officer updn objections a deposition takén and filed as
provided in this Rule will not become a part of the
record in the proceeding until received in evidence by
the hearing officer upon his own motion or the motion |
of any party. Except by ﬁgreement of the pafties or
ruling of the hearing officer, a deposition will be
received only in its entirety. A pafty does not make a
party, or the privy of a pérty, or any hostile witness )
his witness by taking his deposition. Aﬁy party may
rebut any relevant evidence contained in a deposition'

whether introduced by him or any other party;

(j) Fees of Officers and Deponents—Dei)onents
whose depositions are taken and the officers taking
the same shall be entitled to the same fees as are
pé.id for like services in the Disfrict Courts of tﬁe
United States, which fees shall be paid by the party |

at whose instance the depositions are taken.
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DEPOSITIONS UPON INTERROGATORIES

(a) Submission of Interrogatories—Where the depo-

sition is taken upon written interrogatories, the party
offering the testimony shall separately and consecu-
tively number each interrogatory and file and serve
them with a notice stating the name ahd_address_of
the person who is to answer them and the name or
descriptivé title and address of the officer before
whom they are to be taken. Within 10 days thereafter
a party so served may serve cross-interrogatories
upon the party proposing fo take the deposition. With-
in five days thereafter, the latter may serve redirect
interrogatories upon the party who served cross-
interrogatories.

(b) Interrogation—Where the interrogatories are

forwarded to an officer author_ized to administer oaths
as provided in paragraph (c), the officer taking the
same after duly swearing the deponent, shall read to
him seriatim, o‘ne'interrogatory at a time and cause =
the same and the answer thereto to be recorded before ,
the, succeeding interrogatory is asked. No one except .
the deponent, the 6fficer and the court reporter or
stenographer recording and transcribing it shall be

present during the interrogation.




-93 -

(c) Attestation and Return—The officer before whom

interrogatories are verified or answered shall (1) cer-
tify under his official signature and seal that the depo-

_ nent was duly sworn by him," that the interrogatories and
answers are a true record of the deponent's testimo'ny,
that no one except deponent, the officer and the stenog-
rapher were present during the taking, and that neither
he nor the stenographer, to his knowledge, is a party,
privy to a party, or interested in the event of the pro-

- ceedings, and (2) promptly send by registered mail the

~original copy of the deposition and exhibit's with his '
atteétation to the 'Secrétary of the Agency, one copy - -
to the counsel who submitted the interrogatories and
another copy to the deponent.

(d) Provisions of Deposition Rules—In all other

respects;, depositions upon interrogatories shall be

governed by the previous Deposition Rule.

If will be notgd that the illustrative rule is largely derived from
Rules 26, 28, 29, 30 and 31 of the Federal Rules of Civil Procedure.
A humber 6f regulatory statutes expressly authorize agencies

to take testimony by deposition, while other agencies have interpreted
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and used their subpena powers (together with their general powers
to make rules of procedure) as including the power to obté.in festimony
by deposition. The statutory provisions which expressly authorize the
taking of testimony by deposition, such as Section 12 of the Interstate
Commerce Act, are usually drafted in considerable detail as compé.red
‘with the provisions for other aspects of procedure. Similarly, agency.
rules felating to depositions are quite detailed, although less so than |
the corresponding Rules of Civil Procedure. | |
Many of the variations in the statutorry'and rule provisions appear
to reflect merely the accidental preferences of draftsmen rather than
the substantial needs of particular agencies or procedures. For exam;-
ple, in describing the person .or. officer before whom the deposition is
" authorized to be taken, the Interstate Commerce Act and the Communi-
cations Act enumerate thg authorized persons in detail, the Federal
Power Act imposes merqu the restriction that the person administering
the oath not be of counsel to the pai‘ties nor interested in the proceed-
ing, while the Civil Aeronautics Act and the Federal Trade Comrﬁission
Act merely require that the person be designated by the agency and have
pdwpr to administer 'oaths. Similarly, with respect to the subject of
notice to take deposifions, the Acts applicable to the FCC, FPC, and the '
ICC pr.oxlride: ” | |
| "'.. .. Re#soriable notice must ﬁrst be given in w'riting

by the party or his attorney 'propbsing' to take such
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deposition to the opposite party or his attorney of record,

as either may be nearest, which notice shall state the name

of the witness gnd the time and place of the taking of his
deposition."”

The Civil Aeronautics Aét simply states:
"o, Reasonable-noticé must first be given in writing
by the party or his attorney proposing' to take such

deposition to the opposite party or his attorney of

record, which notice shall state the name of the wit-
ness and the time and place of the takihg of his
deposition." |
The Federal Trade Commission Act is silent regarding the subject.
There should be little difficulty in resolving such variations.
However, the formulation of a uniform rule as to depositions '
encounters three important questions: (1) whether depositions niay be
~ used for discovery purposes, (2) the circumstances under which testi-
| mony may ‘be taken by deposition, and (3) the usé which may be made of
: depositions in administrative proceedings.
In our illustrative rule, we have omitted any provision which
~ would make‘depositions available for discovery pﬁrposes, as distin-
guished from taking testimony for use in an administrative hearing. By
| such omission, We do not wish to be understood as opposing the use of

depositions for discovery purposes. It reflects only the fact that we
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have not studied discovery problems, which are being explored by the
Committee on. Pleadings of this Conferenoe. Only minor changes in
draftingv wonld be req_uired to provide for the use of depo.sitioins as a
discovery device, should any agency so desire.

i“ollowing the analogy of the Rules of‘ Civil Procedure., the illus-
trative rule would permit}deposition_s to be taken by a party upon written
notice to the agency and to otherparti_es. However, paragraph (e) pro-
vides in effect t»hat_the agency, either upon its own motion or upon the
timely motion:of an opposing party or of _the.p_ers,on to be_exam‘_ined, '
may take any of the actions enumerated in Civil Rule 30 (a) _and (d) of
the Rules of Civil Procedure for the prote»ction of parties a.nd witnesses
from harassment. -Such,ag_ency_ control over the tai;ing o_f‘ depo_sition._sis
as essential as is judicial control over the taking of depositions_ in judi-
cial proceedings. In the Federal courts, the prop_riety of taking testi-
mony by deposition involves striking a balance of sueh factors as the
geographical limitation on the use of subpenas in civil proceedings, and
th_e neces_sity for obtaining particular testimony by deposition or not at
all, vs. the inconvenience and expense to opposing p‘arties of being rep-
'resented at the en_ar_nination of a distant deponent, and.the desirability
of the trier.of- fa_cts actually hearing and seeing the witnesses. A sim-
ilar balancing_of conveniences to parties and witnessesis involved in_‘
the taking of testimony by deposition in Federal administrative pro-

ceedings, except that the factors of convenience and necessity are
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somewhat different. For exam;ﬁle, the subpena powers of most Federal
agencies extend throughout the United States; also, administrative hear-
ings officers have, in theory at least, greater freedom than a Federal
ciistrict court to move a hearing to different places to serve the con-
venience of parties and witnesses.

The intended effect of paragraph (i) of the illustrative rule is to
make testimony taken by deposition admissible in evidence in adminis-
trative hearings subject only to the objections as to admissibility which
would lie if the witness were testifying orally. It should be specifically
noted that illustrative rule omits such restrictions on the use of dep- |
ositions as are qontained in Rule 26(d) of the Rules of Civil Procedure.
The Committee believes that the controls against improper use of dep-
ositions provided by paragraph (e), together with the absence of a jury

in administrative proceedings, justifies the omission of such restrictions.
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NON-EVIDENTIAL PROOF
The Committee's study has led to the conclusion that anv import-
ant means by which the recdrd may be shortened and an administrative
proceeding expedited is the iﬁtelligent utilization of the judicial tools by
which material facts are p.roved without the introduction of evidence,
namely iudicial or "6fficia1" notice, stipulations, admissions of record,

and rebuttable presumptions of fact.

OFFICIAL NOTICE

Official notice, by far the most important of these tools, is in-
frequently employed in administrative proceedings. This fact may be
due in part to the experiential background of the members of the agencies
and their staffs of hearing officers. Not all of the members of the ad-
ministrative agencies are attorneys or are familiar with even the ele-
mentary rules of judicial notice. Also, while most of the héaring offi-
cers are attorneys, those of regulatory agencies such as the Interstate
Commerce Commission, which alone employs over a third of all of the
hearing officers, are primarily experts in the economic and technical
fields in which the substantive issues in proceedings before such agen-
éies ordinarily arise and relatively few of them have been engaged in

general practice of law sufficiently long to enable them to utilize with
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confidence the rules of -judici;.ll notice and much less to extend the appli-
-cation of such rules to administrative proceedings. A further reason
why the agencies have failed to take advantage of the possibilities offered
by these principles of law is the widespread but mistaken view that in-
the Abilene case the Supreme Court held that the Inferstate Commerce
Corhmiséion had no power to take official notice of facts contained in
réports of cari-iers in its public files. That decision set aside the Com-
missioxi's order upon the obviously sound ground that no opportunity was
given to fhe parties to controvert the facts judicially noticed because
the particular facts to be noticed were not specified.l/ The Adminis-
trative Procedure Act expressly requires that such an opportunity be
given the parties.z/

- Asa resuit of the failure to take official notice of material facts
volumes of testimony and days of hearings are needlessly expended in
proving the obvious.

The conditions under which a court may take judicial notice of

facts not proved by evidence are well known by judges and lawyers alike
so that there is no need to set forth the applicable principles in rules

of civil procedure. This, however, is not generally true of administrative

1/ United States et al v. Abilene etc. Ry. Co., 265 U.S. 274,

_2_/ Section 7(d) "Where an agency decision rests on official notice of a
material fact not appearing in evidence in the record any party shall
on timely request be afforded an opportunity to show to the contrary."
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agencies and in their proceedings it is desirable that both: the‘legal
prinéiples and procedures of official notice, consistent with due process,
should be spelled out in such detail that laymen as well as lawyers may
understand a.nd apply them. The principles of official notice being of
general application, uniform rules with respect thereto are not only
feasible but in the opinion of the Committee are imperative as a means
of expediting proceedings. We suggest thé.t the Conference recommend
to the several agencies the adoption 6f uniform rules respecting official
notice and in connection therewith submit the following illustrative rules'

for their consideration:

RULE 1 - Matters of Law

The agency or its hearing officer, with or without prior
request or notice, will officially notice:

(a) Federal Law—The Constitution; Congressional Acts,

| Resolutions, Records, Jdurnals and Committee Reports;
decisions of Federal Courts and Administrative Agen-
cies ; Executive Orders and Proclamations; and all rules,
orders and notices published in the Federal Register;
(b) Stafe Law—The public laws and thé decisions. of
Courts of record of each State of the United States;

(c) Governmental Organization—Organization, terri-

torial limitafions, officers, departments, and general
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‘administration of the Government of the United States,
the several States and foreign natibns ;

(d) Agency Organization—The agency's organization,

administration, officers, personnel, official publications,

- and practitioners before its bar.

RULE 2 - Material Facts
In the absencé of controverting eviderice, the agency
ahd its hearing officérs, with or without prior notice or
~ request, may foiciaily notiée:

(a) Agency Proceedings—The pendency of, the issues

and position of the parties therein, and the disposition of
~any proceeding then pending before or theretofore con-
cluded by the agency;

(b) Business Customs—General customs and prac-

tices followed in the transaction of business;

(c) Notorious Facts—Facts so generally and widely
known to all well-informed persons as not to be subject
to-reasonable_dispute, or specific facts which are capa-
ble of immediate and accurate demonstration by resort
- to accessible sources of generally accepted authority,
including but not exclus ively, facts stated in any pub-
licatioﬁ authorized or permitted by law to be made by

any Federal or state officer, department, or agency;
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(d) Technical Knowledge —Matters within the technical

knowledge of the agency as a body of experts, within the
scope or pertaining to the subject matter of its statutory
duties, responsibilities or jurisdiction;

Upon the following conditions:

(1) Request or suggestion. Any party may request, or

the hearing officer or the agency may suggest, that offi-
cial notice be taken of a material fact, which shall be
clearly and precisely stated, orally on the record, at any
pre-hearing conference or oral hearing or argument, or
may make such request or suggestion by written notice,
any pleading, motion, memorandum, or brief served
upon all parties, at any time prior to a final decision;
(2) Statement. Where an initial or final decision
of the agency rests in whole or in part upon official
notice of a material fact, such fact shall be clearly and
precisely stated in such decision. In determining
whether to take official notiée of material facts, the
ﬁearing officer or the agency may consult any source
of pertinent information, whether or not furnished as
it may be, by any party and whether or not admiésible

under the rules of evidence.
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(3) Controversion. Any party may controvert a re-

quest or a suggestion that official notice of a material
fact be taken at the time fhe same is made if it be made
orally, or by a pleading, reply or brief in response to
the pleading or brief or nctice in which the same is made
or suggested. If any decision is stated to rest in whole
or in part upon official notice of a material fact which
the parties have not had a prior opportunity to coritro-

~ vert, any party may controvert such fact by appropriate
exceptions if such notice be taken in an initial or inter-
mediate decision or by a petition for reconsideratiqn if
notice of such fact be taken in a final report. Such con-
troversion shall concisely and clearly set forth the
sources, authority and other data relied upon to show
the existence or non-existence of the material fact as-

sumed or denied in fhe decision.

Comment
The caption of '"Rule 1 - Matters of Law' is used although the
rule embraces mafters of mixed law and fact, which are ordinarily
incontrovertible by their very néture. At the common law, the law of
another jurisdiction was treated as a fact to be proved by evidence.
Today in many jurisdictions, and particularly in the federal courts, the

court judicially notices the laws and decisioris of all States. Inasmuch
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. as federal agencies operate throughout the United States, there is no
reason why they should ndt similarly take official notice of the laws
and other published official. acts and decisions of all of the States. The
Federal Register Act requires courts to take judicial notice of the rules,
etc., published therein. -

The distinction made between material facts and matters of law
is important because the Adminis‘trative Procedure Act requires notice

and opportunity for controversion only of material facts which are offi-

cially noticed. The parties have full opportunity to challenge the exist-
ence or validity of the matters of law noticed under Rule 1 by brief,
exceptions, oral argument, or pétitions for reconsideration since the
issues involved are those of law rather ,tha.n those depending upon evi-
dence for their solution. |

With the exception of the expert. technical knowledge of the agency,
the material fécts which may be officially noticed under the suggested
rule are those ordinarily judicially noticed. or which have been offi-
cially noticed by administrative agencies with judicial approval. |

The particular matters of technical éxpertise which will be offi-
cially noticed will differ as among the éeveral agencies and in the case
of some of them will require more detailed spec‘ifications of the mat-
ters to be noticed. |

The three conditions under which Imaterial facts may be officially

hoticed under the proposed rule are intended to assure due process, of




-106 -

which there are two essential requirements; viz. that the fact which is
to bé\ judicially noticed be cléarly and precisely stated; and that ample
opportunity be given the parties to controvért it either before or after
the decision.
The provision of the rule that the agency may consult any source
of pertinent information, whether or not such source would be admis-
'

sible under the technical rules of evidence is in accord with the great

weight of authority.

PRESUMPTIONS

Much of what has been said respecting official notice also applies
to the question of rebuttable presumptions of fact. The sé.me lack of
experiential background among some members of the agencies and their
staffs is res'pons:ibvle_ for the failure to take advantage of these rules
which are more or less elementary. The extent to which the greater
use of presumptions would shorten records is not as ciear as in the
case of official noticé. From the standpoint of fairness to the parties,
pa.rtiéularly when it is remembered that in the case of many public reg-
uiatory agencies the participé.tion in proceedings by interested persons
without couﬁsel is permitted, it seems desirable that everyone be put
on notice as to just when these presumptions of fact will arise.

The Committee suggests that the Conference recommend to the
agencies the possibility of adopting a uniform rule dealing with the sub-

- ject matter. An illustrative rule is submitted below for consideration.
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This rule contains six-well recognized presumptions of fact which are
frequently made in court decisions and which could be equally appli-
cable in many admiﬁistrative proceedings. Because of the wide dif-
ference in the nature of the issues which arise in the proéeedings of the
different agencies, it doubtless will bé necessary for a general rule to
be supplemented in the case of many of the agencies by a specification
of other presumptions of fact which-will be made under given predicate
circumstances.

No express provision has been made in the illustrative rule for
opportunity to rebut such presumptions. The primary reasori for this
omission is that the existence of a published rule on presumptions gives
notice to a party that the enumerated prles'umptions hiay be made unless
he adduces evidence which precludes such use of presumptions. Of
course, the propriety of basing a presumption upon a particular set of
facts may be challenged in briefs, or exceptions or by a petition for
reconsideration. However, if it -is, desired that specific provision be
made for controverting presumptions, the procedures found in the illus-

trative Rule 2 on official notice can be adapted with little change.

lllustraﬁve Rule

Upon proof of the predicate facts specified in the sub-
rules hereof without substantial dispute and by direct,
| clear, and convincing evidence, the agency, with or with-

out prior request or notice, may make the following
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presumptions, where consistent with all surroundiﬁg facts
and circumstances:

(1) Continuity. That a fact of a continuous nature,
proved to exist at a particular time continues to exist
as of the date of the presumption, if the fact is one which
usually exists for af least that period. of time;

-+ (2) Identity. That persons and objects of the same

name and description are identical;

(3).Delivery. Except in a proceeding where the lia-

bility of the carrier for non-delivery is involved, that

.. mail matter, communications, express or freight, prop-

erly addressed, marked, billed and delivered respec-

. tively to the post office, telegraph, cable or radio com-
. pany, or authorized common carrier of property with
all postage, tolls and charges properly prepaid, is or
has been delivered to the addressee or‘consignee in .
the or.dinary_ course of business;

(4) Ordinary Course. That a fact exists or does not

exist, upon proof of the existence or non-existence of
another fact which in the ordinary and usual course of
affairs, usualiy and regﬁlarly co-exists wifh the fact
preéumed; |

(5) Acceptance of Benefit. That a person for whom

an act is done or to whom a transfer is made has, does
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-~ or will accept same where it is clearly in his own self-
- interest so to do;

7(6) Interference With Remedy. That evidence, with

‘respect to a material fact which in bad faith. is-'destroyed,
~eloigned, fabricated, suppressed or withheld by a party in
control thereof, would if produced, corroborate the evi-.

dence of the adversary party with respect to such fact.

STIPULATIONS AND ADMISSIONS OF RECORD

The third group of principles which permit facts to be established
without evidence are those which deal with stipulations-and with admis-
sions of record. There is little difficulty with respect-to the content |
of stipulations and admissions or in the manner in which they are made | \
and filed. Hence; in proceedings where only a few parties are involved,
the need for specific rules res'pecting these matters does not arise.
_However, in proceedings involving a large number of persons whose
: appéarance as4 ﬂarties has been entered and who fo-r one-reason 6r another
do not participate or atténd-throughout the cburse of the ;proceeding, it
is generally possible tb Shoi‘tén the récord substantially by stipulations
or by admissions of record by'» the pi:ihcipal partieé in interest. It would
be an undue and unnecessary burden as\aivéll as one difficult of accom-
plishment to obtain the consent of thé large nufnbei‘ of nominal parties,
many of whose interests is small or confined vtdso_rir'l:e particular phase

of the proceeding. This type of proceeding is of frequent occurrence
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‘before regulatory agencies having wide jurisdiction such as the Interstate
Commerce Commission. | |

The Committee therefore suggests that the Conference recom-
rﬁend to those agencies where the problem arises the adoption of a unj-

form rule such as that set out below:

llustrative Rule

The existence or non-exisfence of s matsrial fact,
as made or agreed in :; stipulation or in an admission of
-record, will be conclusively presumed against any. party
bound thereby, and no other evidence with respect théreto
~will be received upon behalf of such parfy, provided:

" (1) Upon Whom Binding. Such a stipulation or admis-

sion is binding upon the parties by whom it is made, their-
privies and upon all other parties to the proceeding who
do not expressly and unequivocally deny the exiséence or
non-existence of the material fact so admitted or stipu-
lated, upon the making thereof, if made on the record at a
pre-hearing conference, orai hearing, oral argument or
by a writing filed and served upon all parties within
five days after a copy of such stipulation‘ 6r' admission 3
has been served upon them., |

- (2) Withdrav}al. Any psrty bound by a stipulation

or admission of record at any time prior to final
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dec.ision may bé" permitted to withdraw the same in
wﬁole or in part by showing to the satisfaction of the
heé.ring officer or the agency that such stipulation or
admission was made inadvertently or under a bona .
fide mistake of fact contrary to the true fact and that ”
its withdrawal at the time proposed will not unjustly

prejudice the rights of other parties to the proceeding..
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FORM AND CONTENT OF DECISIONS

| ‘The Committee has concluded that it would be feasible to formu-
late ‘a uniform rule defining the form and (;qntent of intermediatg and
final decisions. The following is offered as an illustrative rule:
Every decision, whether recommended, initialv, tenta-
tive or final, shall contain in the following order: |
| (1) A correct caption of the proceeding;
(2) Description of the nature and status of the
decision; |
| (3) Separately identified headnotes of the several
points decided; | | |
(4) Designation of, all parties and counsel to the
proceeding;
(5) A concise statement of the nature and background
of the ‘]proceeding;
(6) A concise statement of the facts but without
recitation of the evidence; |
(7) A concise definition of the issues to be decided;
(8) In separatély idenfified paragraphs (which will cor-

respond to the appropriate headnotes) a concise
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discussion of each issue, the ﬁrinciples ‘in.vollved
and the determination madé thereof with reasons
and precedents rélied ﬁpon to support the same;
(9) A statement of the rule, order, sanction or re-
lief or the denial thereof to be made in accordance

with the decision.

Comment

The essential purpos;e of the illustrative rule is to _'1fnbrove the
quality of all decisions contemplated by section 8(b) of the Administra-
tive Procedufe Act with a view to obtaining maximum certainty in each
field of law administered by the agencies concerned. Such cértainty
should contribute substantially to the elimination of unnecessary de-
lay, expense, and volume of records in adjudicatory proceedings.

| Your Committee recognizes that complete uniformity of agency

practices under section 8(b) is not always feasible or desirable. On the
other hand a cbncerted and continuous effort to improve ‘such practices
is cleafly desirable. The recdmmendation expresses the view that the
tangible vehicle to carry such -én effort forward is a set or sets of
standards or guidesv developed as an aid to the proper interpretation
and applicatioﬁ of section 8(b). |

The development, maintenance, and day-to-day application of

such standards are the concern of the agencies involved. It is -
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suggested that certain uniform principles_should be drawn up andv
adopted by the agencies as a group, and that more specific standard.s
- covering ihdividual types of cases should then be developed in éach
field.

As an example of progress in the area covered by this recom-
mendation, attention is called to.the address of Honbfable E. F. Howrey,
Chairman, Federal Trade Commission, delivered to the Section of
Aﬁtitrust Law of the American Bar Association, April 2, 1954. This
was followed up by actions described in the FTC press release of
May 7, 1954, entitled "FTC Adopts New Consent Order Rule," and the
reléasé of May 11, 1954, entitled "FTC Adopts Program to Improve

Decisions." -
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APPEALS FROM INTERMEDIATE DECISIONS

The Committee believes that it is feasible to formulate a uni-
form rule governing appeals to or review by agencies from intermediate
decisionso Intermediate decisions include the initial or recommended
decisions of hearing officers and the tentative decisions of agencies
referred to in Section 8(a) of the Administrative Procedure Act.

An ﬂlustra.tiﬁre uniform rule is as follows:

(a) Notice of Appeal—Any party may appeal from an
initial or recommended decision of a hearing officer or
from a tentative decision of the agency by filing a notice

of appeal with the agency within ten days after service
upon him of such decision.

(b) Exceptions—An appeal may be perfected by
filing exceptions to such intermediate decision within
twenty days after service of the decision.

(c) Effect of Exceptions—The effectiveness of the
intermediate decision shall be stayed if any party files
a notice of appeal and exceptions within the times spe-
cified above or if the agency upon notice to the parties
undertakes to review the decision. Otherwise, the
intermediate decision shall become the final decision
of the agency. '

(d) Replies—Within ten days after service of ex-
ceptions, any opposing party may file a reply to such
exceptions.

(e) Content—Exceptions shall identify specifically
the findings, conclusions, or proposed action to which
objection is made, and shall be supported by concise
argument and by specific page references to the parts
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of the record and the legal and other authorities
: relied upon -

(f) Enlargement of Time--The time periods
prescribed by-this rule may be extended by the
agency for good cause. :

The prinmpal statutory provisions governing appeals from or
the filing of exceptlons to intermediate decisions are contained in Sec-
tion 8 of the Administrative Procedure Act, and particularly in Sec-
tion 8(b), as follows:

In cases in which a hearing is required to be
conducted in conformity with section 7 --

(a) ACTION BY SUBORDINATES.—In cases in which
the agency has not presided at the reception of the evi-
dence, the officer who presided (or, in cases not subject
to subsection (c) of section 5, any other officer or offi-
cers qualified to preside at hearings pursuant to section
7) shall initially decide the case or the agency shall re-
quire (in specific cases or by general rule) the entire
record to be certified to it for initial decision. When-
ever such officers make the initial decision and in the
absence of either an appeal to the agency or review
upon motion of the agency within time provided by rule,
such decision shall without further proceedings then
become the decision of the agency. On appeal from or
review of the initial decisions of such officers the agency
shall, except as it may limit the issues upon notice or
by rule, have all the powers which it would have in mak-
ing the initial decision. Whenever the agency makes
the initial decision without having presided at the re-
ception of the evidence, such officers shall first recom-
mend a decision except that in rule making or determin-
ing applications for initial licenses (1) in lieu thereof
the agency may issue a tentative decision or any of its
responsible officers may recommend a decision or (2)
any such procedure may be omitted in any case in which
the agency finds upon the record that due and timely

- execution of its functions 1mperat1ve1y and unav01dab1y
SO requires. :
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. (b) SUBMITTALS AND DECISIONS.~Prior to each
recommended, initial, or tentative decision, or decision

upon agency review of the decision of subordinate offi-

cers the parties shall be afforded a reasonable oppor- -

tunity to submit for the consideration of the officers
participating in such decisions (1) proposed findings

and conclusions, or (2) exceptions to the decisions or

recommended decisions of subordinate officers or to

tentative agency decisions, and (3) supporting reasons

for such exceptions or proposed findings or conclusions.

In brief, in all proceedings governed by Sections 7 and 8
(except in cases of rule making or initial licensing mvolvmg unusual
need for speed), there must be issued an intermediate decision, and
parties must 'be afforded a reasonable opportunity to submit * * *
(2) exceptions to the decisions or recommended decisions of subor-
dinate officers or to tentative agency decisions, and (3) supporting
reasons for such exceptions * * * . The record shall show the ruling
upon each such * * * exceptlon presented "

Most regulatory statutes are silent as to 1ntermed1ate deC1s1ons
and appeals from such declsmns although the system of hearmg ex-
aminers' decisions and the filing of exceptions to such deC1s1ons long
preceded the Administrative Procedure Act. However, Section 17(5)
(49 U.S C. 17(5)) of the Interstate Commerce Act provides that as to
certain intermediate orders in proceedings under that Act interested
persons may file exceptions to such orders,

* x % but if within twenty days after service upon such

“persons, or within such further period as the Commis-

sion or a duly designated division thereof may authorize,
no exceptions shall have been filed, such recommended
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~ order shall become effective unless within such period
the order shall have been stayed or postponed by the
Commission or by a duly designated division thereof.
The Commission, or a duly designated division thereof,
upon its own motion may, and where exceptions are
filed it shall, reconsider the matter either upon the same
record or. a.fter further hearing, and such recommended
order shall thereupon be stayed or postponed pending
final determination thereof.

Similarly, Section 10(c) of the National Labor Relatlons Act, as
amended prowdes that,

% % In case the evidence is presented before a mem-
ber of the Board, or before an examiner or examiners
thereof, such member, or such examiner or examiners,
as the case may be, shall issue and cause to be served
on the parties to the proceeding a proposed report, to-
gether with-a recommended order, which shall be filed .
with the Board, and if no exceptions are filed within
twenty days after service thereof upon such parties, or
within such further period as the Board may authorize,
... such recommended order shall become the order of
the Board and become effective as therein prescribed.

Agency rules usually specify the time within which exceptions
to mtermediate dec1s1ons are to be f11ed and less frequently, the
form and content of except1ons and the time W1th1n which replies are
to be filed | | |

Notice of Appeal The Federal Trade Commissmn, in Rule

XXIII of its Rules of Pract1ce prov1des that "A notice of 1ntent1on to.
appeal m‘ay be filed by any party within ten (10) days after service upon
him of the initie.l decision", and limits the right tolfile an appeal (ex- :
ceptions) to within 30 days after's.eririce of the deCieion to parties whov

have filed notices of intention to appe_al.' Rules X and XI of the Securities
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and Exchange Commission's Rules of Practice provide that exceptions
must be iiled within five days and supp.o'rtin.g briefs within 15 days
after service of the initial decision. We interpret this five-day rule .
for the filing of naked exceptions as amounting to a requirement of ia
‘notice of appeal. We are inclined to believe that this requirement of
a prompt notice of appeal, which is analogous to the requirement of

28 U.S.C. 2107 that a notice of appeal be filed within 30 days in Federal
court civil actions, is a useful device to compel parties to give prompt
notice to the agency and other interested persons as to whether they
are acqu_iescing in or objecting to intermediate decisions. Accordingly,
we have fsuggested that a uniform rule on appeals from intermediate -
decision should include a requirement that a party desiring to appeal
from such a decision must f11e with the agency a notice of appeal within
10 days after the decision is served upon him.

By a notice of appeal is meant a simple notice of appeal such as |

that set forth in Form 27 of the Federal -Rnles of Civil ProCedu.re. Of
course, the filing of exceptions within ’such 10-day period would also

constitute a timely filing of a notice of appeal.

Time for Filing Exceptions. The .Interstate.Comm.erce Commis;
sion (partly by statutory compulsion) R National‘Labor Re-lations“ Board
(by statutory compuls1on) , Federal Power Comm1s51on the Federal
Communications Commissmn the D1v1s1on of Pubhc Contracts of the

Department of Labor, and the Department'of Agriculture rules of
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practice under some of the statutes which it administers, require ex-
ceptions to be filed within 20 days a.ftei' service of the intermediate de-
cision; the Federal Trade Commission and the Coast Guard prescribe
30 days, the Federal Maritime Board 15 days (30 days in which F.M.B.
can ‘review sua sponte), while the Subversive Ac-tiitities Control Board-
prescribes on a case-to-case basis the time within which exceptions
must befiled. We have suggested that a uniform rule specify 20 days,a
which reflects both the tWo statutory provisions dealing with this point
and the time most commonly speciﬁed in present agency rules.. Since -
this.particular time period is frequently}extended-at the request of
parties',-_the precise number of days specified in ar.rule,probably is not:
particularly important. Under the suggested rule, exceptions may be
filed only by a party who has filed a timely notice of appeal, unless the
exceptions are filed within 10 days after service of theintermediate
decision, thereby taking the place of a notice of appeal.

- Staying effect of exceptions; effect of failure to file exceptions.

Paragraph (c) of the illustrative rule provides that:

(c) The effectiveness of the intermediate decision
shall be stayed if any party files a notice of appeal and
exceptions within the times specified above or if the -
agency upon notice to the parties undertakes to review
the decision. Otherwise, the intermediate decision = -
shall become the final decision of the agency.

The first sentence of paragraph (c) prowdes that the timely

filmg of a notice of appeal and exceptions or the agency s review of the
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intermediate decision upon its own motion, shall stéy the effective-
ness of the intermediate decision. This general principle is not in-
tended to preclude. or terminate interim agency action authorized by
law, such as the temporary suspension of rates or of é_l license.

The second sentence of parégraph (¢) should be evaluated
against the followihg background. Section 8(a) of the Administrative -
Procedure Act provides that, in the election of an agéncy, hearingo.ffi-
cers' decisions shall be ''recommended decisions' or "initial decisions."
A '"recommended decision' by a hearing officer is one which is re-
ferred to the agency for its own separate final decision, regardlesé of
‘whether any‘exce_pti_ons to the hearing officer’s decision have been
filed. Section 8 provides that wherev hearing officers ""make the initial
decision and in the abSence of either an appeal to the agency or review
upon inotion of the agency within time provided by rule, such decision
shall without further proceedings then become the decision of tﬁe agency."
Thus, the distinction between "recommended" and "initial" decisions of
hearing officers is procedural - depending upon w.hether the agencjr
makes its own separate decision in all Cases,_ or whether it permits
the hearing officer's decision to stand as the agenc.y's final decision in
.the absence of exceptions or unless the agency un_dertakes to review the
»éase. For example, the Federal Trade Commission has-provided that
its hearing officers' decisions shall be initial decisions, while the
Securities and Exchange Commission provides that its hearing officers'

decisions shall be recommended decisions.
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Section 10(c) of the National Labor Relations Act, as aménded, ‘
in effect makes the decisions of the'Board's hearing}officers initial
decisions. by providing that "if no exceptions are filed within twenty
dayS ai'ter}service (of the examiner's decision) upon the parties, or -
within suéh further périod as the Board may authoriée, such recom-
mended order shall become the order of the Board and bec'ome effec-
tive as therein pfes_cribe_d." However, it has been held that the failureA
- of any party to file exceptions does not deprive the Boéu‘d of power to
modify its hearing officer's decision, but rather that the Board derives
such power to modify from Section 10(d) which provides fhat, "Until a
transcript of the record in a case shall have been filed in a court, as
hereinafter provided, the Board may at any time, upon reasonable |
notice and in such manner as it shall deem proper, modify or set aside,

in whole or in part, any findixig or order made or issued by it." N.L.R.B.

v. Townsend, 185 F. 2d 378 (C.A. 9). See generally on the continuing

jurisdiction of agencies, Davis, Administrative Law (1951), pp. 600-604.
- Paragraph (c) of the illustrative rule in efféct, therefore, treats
a.ll hearing officers' deéisions as initial decisions. - If this is regarded
“as undesirable, the effect of a failure to file exceptions could be deﬁned'
in the alternative | as permitting the agency to adopt the findings and con-
clusions of the décisiOn and to put into effect without further proceedings

the action proposed in the decision.
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' Agency rules often provide with varying emphasis that objec-
tions not expressed in timely exceptions are foreclosed from further
consideration. Thus, the Civil Aeronautics Board has provided in
Section 302.30 of its Rules of Practice in Economic Proceedings that -
"Any objéction to a ruling, findings or conclusion which is not ex-
cepted to shall be deemed to have been waived, and the Board need not
consider such objections if raised at a later time." See also the Securi-
ties and Exchange Commission's Rule X. Other agency rules are more
emphatié. Thus, Section 203.46(b) of the N.L.R.B. Rules and Regula-
tions provides that ""No matter not included in a statement of exceptions
may thereafter be urged befbre the Board, or in any further proceed-
ings." This is reinforced by the principle that under a statutory pro-
vision, such as Section 10(e) of the National Labor Relations Act, pro-
viding that '"No objection that has not been urged before the Board, its
member, agent, or agency, shall be considered by the court," a failure
to file exception to a hearing officer's finding or conclusion cuts off

judicial review of that issue. Marshall Field & Co. v. N.L.R.B., 318

U.S. 253; N.L.R.B. v. Cheney California Lumber Co., 327 U.S. 385.

Such may be the result of a failure to file exceptions even in the absence

of such a statutory provision. United States v. Tucker Truck Lines, 344

' U.S. 33. At any rate, consideration should be given as to whether such

a provision should be included in any uniform rule on this subject.

| .
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Reply to exceptions. Paragraph (d) of the illustrative rule pro-

vides fhat an opposing party may file a reply_ to exceptions within 10
days after they have been served. This provision contemplates that

a party who has not filed timely‘exceptions may not later ﬁle excep-
tions in the guise of a reply to an opponent's exceptions, but rather
that the reply shall be limited to sustaining the findings or conclusions
in the intermediate decision which have been challenged by exceptions.
See, e.g. Rule XXIII E. of the Federal Trade Commiss'ion's Rules of
Practice. That is, each party must perfect his own appeal from an
intermediate decision. This is analogous to the appellate p‘ractice in
the Federal courts.

Form and content of exceptions. Agency rules as to the form

and content of exceptions range all the way from the Subversive Activ-
ities Control Board's terse requirement in Section 201.21 of its Rules
of Procedure of ""supporting reasons', to the detailed specification in
Rule XXIII of the Federal Trade Commission's Ruies of Practice.
Paragraph (e) 6f the illustrative provision reflects the average require-
ment contained in present agency rules.

A matter which must be left for specification by individual
agency is the number of copies of exceptions (and other documents) to
be filed with the agency. Thus, the National Labor Relations Board,
with five members, requires that an original and six copiés of eXcep-
tions be filed, while the Interstate Commerce Commission, with 11 mem-

bers, requires the filing of an original and 14 copies.
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Extensions of time. Paragraph (f) provides that, '""The time

periods prescribed by this rule may be extended by the agency for
good cause.'" Both the provisions of the Interstate Commerce and
National Labor Relations Acts dealing with exceptions and agency rules
generally provide for extension of such time periods.

Further study might show that this provision should also perm.it
agencies to shorten the time in particular cases where the publié inter-
est requires unusual expedition.

Oral argument. We do not believe that it is possible to formulate

a uniform rule governing oral argument on exceptions before agency
heads. Both the Administrative Procedure Act and most regulatory
statutes are silent on the necessity of providing an opportunity for
oral argument. Section 409(a) of the Communications Act, as amended
in 1952, is unusual in providing that, '"In all (cases. of adjudication) the
Commission shall permit the filing of exceptions to such initial decisioﬁ
by any party to the proceeding ahd shall, upon request, hear oral argu-
ment on such exceptions before the entry of any final decision, order
or requirement."” Some agencies have such a volume of cases that it
would be physically impossible for the agency heads to héar oral argu-
ment in every case in which it might be requested. Also, F.C.C. v.
WIR, 337 U.S. 265, sufficiently illustrates the uncertainty as to the
circumstances under which due process of law requires opportunity

for oral argument.
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UNIFORM IDENTIFICATION OF AGENCY RULES

It is recommended that every agency adopt the following as a
policy:

Rules published in the Federal Register and the Code of Féderal
Regulations when reprinted or republished in any form (pamphlet,
booklet, book, etc.) shall be identified and numbered in accordance with
the following:

1. The numbers and letters identifying the sections
and paragraphs of rules shall be the same as that used in
the Federal Register and the Code of Federal Regulations.

2. The cover page, or title page, or table of contents, |

or first page of the pamphlet, or booklet, or book, etc., con-

taining the rules shall identify where these rules are pub-

li_shed in the Code of Federal Regulations, by stating

title number and subject, and, if necessary for clarity,

any or all of the following as used in the Code of Federal

Regulations: The chapter number and subject, subchapter

letter and subject, part number and subject, and sub-

part number or letter and subject.
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Comment on the Recommendation

At this Conference the 56 Federal Agencies represented have
authority to promulgate rules. The total number of Federal agencies
with this authority fluctuates from year to year, but at the present
time approximately 130 agehcies have fssued rules currentily in effect.
As ,f‘equired by the Federal Register Act and-the Administrative Pro-
cedure Act, the official, legal text ’of theSe rules currently in effect is
published in the Federal Register and the Code of Federal Regulations.

The Code of Federal Regulations is the official codified text of
rules affecting the public that are promulgated by Federal agencies.
This Code consists of 50 functional titles similar to those of the United
States Code, and is printed in approximately 47 books. .The rulés in
- this Code have been also republished by the various agencies in pam-
phlet, booklet, book, circular, etc., as they feel will best serve the
needs of their agencies. The difficulty encountered has been that a
number of agencies use a dual identification system - one system in
the Code of Federal Regulations and another system in their own agency
pamphlets. This dual numbering system causes confusion.

It is considered very desirable and feasible for the various Fed-
eral agencies to use and adopt a uniform identification of agency rules
in order .th'ait (a) the public may be better served, and (b) the agencies

may better comply with the spirit and intent of the Federal Register




- 131 -

Act and the Administrative Procedure Act, by recognizing and utilizing
the Federal Register and Code of Federal Regulations as the official
text of rules.

Until the passage of the Federal Register Act in 1935, the only
method for authenticating agency rules was by the use of the agency
pamphlets, booklets, books, reprints, etc., which could then be certi-
fied by the certifying officer of the agency as the rules in effect as of a
certain date. Because of the difficulties encountered by the public, the
courts, and other administrative agencies within the Federal Govern-
ment determining what rules had been properly promulgatéd, Congress
passed the Federal Register Act (44 U.S.C. 301-310, 311, 312-314).
Section 7 of the Federal Register Act provides in part:

"The publication in the Federal Register of any document

shall create a rebuttable presumption (a) that it was duly

issued, prescribed, or promulgated; (b) that it was duly

filed with the Division and made available for public in-

spection at the day and hour stated in the printed notation;

(c) that the copy contained in the Federal Register is a

true copy of the original; and (d) that all the requirements

of the Federal Register Act and the regulations prescribed

hereunder relative to such document have been complied

with. The contents of the Federal Register shall be ju-

dicially noticed and, without prejudice to any other mode

of citation, may be cited by volume and page number."

The original proVisions of section 11 of the Federal Register
Act created the problem regarding identification of agency rules. It
is a well-known fact that the agencies strenuously objected to the re-

numbering of agency rules. However, in order to have a code containing
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all the rules of the Federal Government, it was necessary that a num-
bering system be devised and used consistently in the Federal Register
and the Code of Federal Regulations. Section 11 of the Federal Register
Act was amended by Public Law 200, 83rd Congress (67 Stat. 388, 389,
44 U.S.C. 311) and continued the authority of the Administrative Com-
mittée of the Federal Register to prescribe necessary rules for carry-
ing out the proper codification of agency rules required to be published
in the Federal Register.

The Federal Register Act makes it mandatory that an agency
publish rules in the Federal Register and the Code of Federal Regula-
tions if they are to apply generally and are to be relied upon by the
agency in the discharge of its activities or functions as they relate to
the public. However, there is no prohibition in the laws applying to
Federal agehcies against the reproduction of rules in such additional
form as an agency chooses to use. Many agencies are using a dual
numbering of ageucy rules, i.e.; one system used in the Federal Regis-
ter and Code of Federal Regulations and the other system used by an
agency in its own publications containing rules and regulations. Certain
agencies have been forced in court proceedings and congressional hear-
ings to explain that rules as published by i:he agehcy and relied upon
have beén also published as required by law in the Federal Register
and the Code of Federal Regulations. It has been necessary to submit

| proof ‘that agéncy rules have been published in the Federal Register and,
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while numbered differently in the agency pamphlets, are the same as
those published in the Federal Register and the Code of Federal Regula-
~ tions in all other respects. Section 3 of the Administrative Procedure
Act (5 U.S.C. 1002) places further emphasis upon the necessity of pub-
lication of rules in the Federal Register by providing that no person
shall in any manner be required to resort to organization or procedure
which is not published in the Federal Register.

A sampling of the rules of 21 agencies indicates that a wide di-
vergence of practice is followed in the numerical identification of rules
published in various pamphlet forms. It was not possible to review the
pamphlets of the 130 Federal agencies having authority to promulgate
rules. Of certain publications of the 21 agencies selected, 12 agencies |
followed the numbering system of the Code of Federal Regulations; 5
used the Code identification system partially, and 4 used a dual number-
ing system. | |

Of the agencies studied, those which republish or reprint rules
using the same numbering system as the Code of Federal Regulations
and indicating where such rules can be found in the Federal Register
and thé Code of Federal Regulations are as follows:

Subversive Activities Control Board |

'Federal Communications Commission _

Internal Revenue Service, Department of the Treasury

Coast Guard, Department of the Treasury

Civil Aeronautics Board
Bureau of Customs, Department of the Treasury
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Bureau of Indian Affairs, Department of the Interior

Department of Agriculture, Production and Marketing
Administration

Department of Labor, Wage and Hour Division

Department of Labor, Wage and Hour Public Contracts
Division

Department of Labor, Bureau of Employees' Compensation

Administrative Committee of the Federal Register

The agencies which have used the Code of Federal Regulations

identification system partially are as follows:

Federal Trade Commission

Interstate Commerce Commission

National Labor Relations Board

Department of Health, Education, and Welfare, Public Health

Service

Maritime Administration

The agencies that follow a dual numbering system are:

Securities and Exchange Commission

Federal Reserve System

Money and Finance Offices, Department of the Treasury

General Services Administration

The use of a uniform numberfng system for rules by all Federal
agencies would be of great assistance to the public as well as to other
Government agencies. By using a uniform system, substantial savings
can be accomplished in printing and publication costs. In this connec-
tion it should be noted that a reprint service is offered by the Govern-
ment Printing Office through the Federal Register Division, as author-
ized by the General Services Administration Circular No. 76, dated

October 30, 1953. By avoiding recomposition, it is possible to reduce

the actual printing costs for the agency in reprinting rules by
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approximately 60 percent. In addition, the staff work necessary in pre-
paring the copy of the agency rules, proofreading, editing, etc., may be
greatly reduced and the possibility of mistakes is reduced. The use of
a uniform numbering identification system provides an easy method to
determine by comparison the completeness and accuracy of agency pub-
Mcétions containing rules.

The distribution of the Federal Register and the Code of Federal
Regulations is made ofﬁciaily to all the Federal courts, more than 500
depository libraries throughout the country, most of the Government
agencies, and many private libraries. The Federal Register and the
Code of Federal Regulations have indexes and tables showing the sec-
tion numbers and the Federal Register page numbers of rules and regula-
tions affected by various documents published in the Federal Register.
By the use of indexes and tables furnished by the Federal Register, it is
comparatively easy to determine which rules are in effect as of a cer-
tain date.

In sunimary the benefits of using a uniform identification system
by all the Federal agencies are as follows:

A. A single numbering system, identical with that of the Fed-
eral Register and the Code of Federal Regulations, reduces the time
required and the need for explanation in trying to prove that the rules
published in an agency pémphlet are the same as the rules officially

published in the Federal Register and the Code of Federal Regulations.
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B. The use of the uniform numbering system obviates the con-
fusion inherent in any situation involving multiple designations for
single entities, and permits the practitioner to use the code of Federal
Regulations as an operating tool.

C. The completeness and accuracy of rules published by an
agency can be easily and readily checked against the indexes, tables,
etc., published by the Federal Register Division.

D. The republishing and reprinting [costs of rules can be re-
duced by approximately 60 percent. In addition, the staff work neces-
sary in preparing the agencies' publications of rules can be reduced
because editing, proofreading, etc., may be eliminated where rules are
reproduced from the text of the Federal Register and the Code of Fed-

eral Regulations.
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UNIFORM CITATIONS OR REFERENCES TO AGENCY RULES

- It is recommended that every agency adopt the following as a
policy: |
In official literature, reports, orders, bfiefs, andother.
formal documentsv,' the citations or references to agency
rules, which are published in the Federal vRegiAster and .
fhe Code of Federal Regulations shall be by title number.
of the Code of Federal Regulations, initials of thé.c.‘;yode, |
of Federal Regulations, ﬁnd section number. (Fof. ex-

ample, 49 CFR 1.1.)

Comment on the Recommendation -

The need for a uniform system of citation of agency rules be-
comes apparent when a comparison of various agencies' fules on a par-
ticular subject is made. Citations or references to agency rules have

“been made in accordance with the views of each agency. There are
approximately 130 agencies ih the Federal Governmeﬁt that have
promulgated rules which are published in the Federal Register and
the Code of Federal Regulatidné. Wheri citations or referehces are
niade to rules in accordance with informai ’pfactices followed by the |

various agencies, it ve}y often becomes a difficult matte‘r to locate
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or to verify the citations or references by checking the official codi-
fied text of rules requ1red by law to be published in the Federal Reg1s-
ter or the Code of Federal Regulauons

The best description of the various tyues of informal citations or
references to agency rules may be noted in briefs dealing with part1cu1ar
subjects which are admmlstered by many agencies.

"In a brief on "Subpenas" c1tat10ns or references te various agency ;
rules were made as follows: |

Interstate Commerce Commission, General Rules of Practice,
Rule 56

Federal Trade Commission, Rules of Pract1ce Rule XIV, Rule
XVI, Rule XVII

Federal Power Comrmssion, §1.22

Maritime Board, sec. 201.101, sec. 201.102, sec. 201.103

Civil Aeronaut1cs Board, Rules of Pract1ce in Economic Pro-
ceedings, Rule 302, 19

Federal Communications Comm1ss1on, Rules of Pract1ce, §1.831°

Securities and Exchange Commission, Rules of Pract1ce Rule V

, (e}, (f) :

National Labor Relations Board, Rules and Regulations, sec. 203. 31

Department of Health, Educat1on, and Welfare, Rules Under Social
Security Act. sec. 403. 709 (f) '

Department of Labor Regulations, §511.13 ,

Department of Labor, Division of Public Contracts, Rules of
Practice, (b)

Coast Guard, Marine Invest1gat1on Regulations and Suspension and
Revocatmn Proceedings, §137.05-5

Department of Agriculture, Production and Marketing Administra-
tion, General Regulations, §900. 62

~Subversive Activities Control Board, Rules of Procedure,

§201 16

In a brief on "deposmons, 1nterrogator1es and ver1f1ed state- _
ments," the c1tat1ons or references to various agency rules were made

as follows:
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Civil Aeronautics Board, Rules of Practice in Air Safety Pro-
ceedings, 14 CFR 301.15, 301, 22

Coast Guard, Department of the Treasury, 46 CFR 137.09-52,
136.11-10

Department of Labor, Division of Public Contracts, Rules of
Practice, Rule VI (not published in Federal Register), 203, 18

Federal Communications Commission, Rules Relating to Hearings

v and Decisions, 47 CFR 1952 Supp., 1.821-1, 827, inclusive
Federal Maritime Board, Department of Commerce, Rules of
Practice and Procedure, 201, 147, 201, 201-201. 210, inclusive
Federal Power Commission, Rules of Practice and Procedure, -
18 CFR 1.22, 1.24, 1,27
Federal Trade Commission, Rules of Practice (16 CFR 2.1, et seq.),
Rule XIV, Rule XVI, Rule XIX

- Interstate Commerce Commission, General Rules of Practice

(49 CFR 1,57-1, 67), Rules 57 67

Securities and Exchange Commission, Rules of Practice
Rule V, Rule VIII

Subversive Activities Control Board, Rules of Procedure,
201,17, 201.19 | =

In a brief on "objections to evidence, rulings thereon, and offer df

proof" citations or references to various agency rules were made as

Civil Aeronautics Board, 14 CFR 301. 23

Federal Trade Commission, 16 CFR 2. 18

Securities and Exchange Commission, 17 CFR 201.5

Federal Power Commission, 18 CFR 1. 20

Subversive Activities Control Board, 28 CFR 201. 10

National Labor Relations Board, 29 CFR 101.10

United States Coast Guard, 46 CFR 137.09-5

Federal Maritime Board, Maritime Administration,
46 CFR 201.121

Federal Communications Commission, 47 CFR 1. 844

Interstate Commerce Commission, 49 CFR 1.75

The listings of these citations or references to various agency

rules, as taken from 3 briefs on 3 unrelated subjects, illustrate the

variations used in legal documents which normally follow the same
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‘_pattern in prepai‘ation. They .r_eflec.t the methods used by .thrée agencies
when citing or referring to rules. | |

For a persbn to veri_fyl the text of any rule or regulation cited or
referred to by an agency number or by thé name of a pamphlet becomes
very difficult unless he is thoroughly familiar with the requiréments
under consideration. If he is not familiar with the agency and its pub-
licétions , then he is lost unless he contacts the agency orkah expert.

One purpose of the Federal Register Act and the Administrative
Procedure Act is to help the public and others to know what the rules of
the various .Federal agéncies are by requiring that such material shall be
published in the Federal Register and Code of Federal Regulations. These
acts do not prohibit these informa; modes ofrcitatlio'ns or references to
rules by agénc_:y pamphlet titles and by agency numbers. To ihé begin-
ner br to a person hot familiar with the practices of a particular agency,
these informal modes of citation can be frustrating and more difficult to
learn than the ci!:ations or referénces used in the.'Federal R'egister and
Code of Federal Regulations.

The Federal Register Act authorizes the Administrative Commit-
tee of the Federai Register to prescribe necesséry‘regulations for carry-
| ing out the proper codification of all rules‘published in the Federal Regis-
ter. The regulations are set forth in Part 1 of Title 1 of the Code of
Federal Regulations. Instructions; are included in each volume on citing‘ -
- the Code of Fédéral Reguiations. For exampl-e; "cife this Code thus:

M4 CFR1.1"
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From the lists of citations or references, it is comparatively easy
to locate the rules in the Federal Register and the Code of Federal Regula-
tions when the number or the citation is the same as the officially recog-
nized citation or section number used in the Code of Federal Regulations.
If only the section number as used in the Code of Federal Regulations is
given, it is possible to locate the rule in the Code of Federal Regula-
tions. Approximately 130 Government agencies' promulgate rules pub-
lished in the Federal Register and Code of Federal Regulations. At the
beginning of each volume of the Code of Federal Regulations is a table
showing all the title numbers and names used in the Code together with
the chapter numbers and agencies names issuing rules under the various
general titles. By scanning this material it is possible to find the title
under which a particular agency may issue rules. After the particular
volume is located, then the section number should be easily found be-
cause in each title no two sections can bear the same numbef.

The argument that the citation ''46 CFR 201, 5" is too long and that
a briefer "Rule 5'' designation should be permitted in agency official
literature, reports, briefs, and other formal documents is not too logi-
cal. If it is more convenient to cite ""Rule 5,' then it becomes harder
for the public to find the rule - an objection that Congress tried to over-

- come by passing the Federal Register Act and the Administrative Pro-

cedure Act.
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In summary, the recognition and use of the officially recognized
method of citation of rules published in the Federal Register and the Code
of Federal Regulations will create savings in time to the agencies re-
quired to verify text of rules cited, and will advise the public that the
rules cited have been published in a series of books available in all Fed-
eral courts, over 500 depository libraries in the United States, and in

many hundreds of private libraries.
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UNIFORM PRINTING PRACTICES FOR THE SEPARATE PRINTING
OF RULES REQUIRED TO BE PUBLISHED

IN THE FEDERAL REGISTER

It is recommended that every agency adopt the following policy:
Whenever separate prints of rules published in the

Federal Register are required, such prints shall be re-

produced photographically from the official text as

printed in the Federal Register or Code of Federal

Regulations.

Comment on the Recommendation

The purpose of this recommendation is to point out and to eliminate
some unnecessary duplication, waste and confusion with respect to offi-
cial rules required by the Federal Register Act and the Administfative
Procedure Act to be published in the Federal Register. Very often in
administrative proceedings and Court cases, the agencies concerned,
the Courts, and the public, are confronted by two or more versions of
the Same rule. In many cases the Federal Government has printed and
issued at least two versions of the same rule, which appear to be offi-
cial and authentic and yet are patently different in form. To bé sure |

_that such rules are identical in substance requires word-by-word
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comparison., This recommendation proposes to have agencies dis-
tribute only the official version of a rule as published in the Federal
Register. |

A party in interest and his counsel, an agency official, an ad-
ministrative tribunal, and the court each may have a different version
of the rule on which a case turns. One may have the Federal Register
or Code of Federal Regulations, another may have a mimeographed
press release issued by the agency's information officer, another may
have a printed pamphlet issued by the agency's administrative officer,
and still another may have one of several versions published by various
commercial _services. Each version may be numbered quite differently.
The Federal Register Act and the Administrative Procedure Act were
designed to do away with such confusion, Court cases under these acts
make it clear that the governing version is that which was properly
promulgated in the Federal Register. Photographic processes have
made it unnecessary for the quérnment to print and issue more than
one vefsion of its rules, as published in thé Federal Register.

Photographic offset lithography makes it possible to obtain ab-
solute authenticity and accuracy with a m_aximum of speed and economy.
It is now used in publishing the United States Statutes at Large and the
U. -S. Slip Laws. Under this system é page of the enrolled bill , a page
of the slip law, and a page of‘ the U. S. Statutes at Large are photo-

graphically identical. Adoption of the system eliminated an 18-month
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backlog on the U. S. Statutes, put the slip laws on an oVernight basis,
eliminated costly clerical operations and mistakes, and saved 37%
annually on the printing costs alone.

Photographic offset has been used in the area covered by this
recommendation with even more dramatic results.

During World War II the system was adopted completely by the
War Production Board, the Office of Price Administration, the Office
of Defense Transportation, and the War Food Administration; The
speed, accuracy, and economy that resulted are illustrated by the WPB
report that adoption of the system saved them $25,000 per week in tele-
phone and telegraph charges and enabled them to reduce their large pub-
lication unit by 50%. In light of this experience, agencies created un-
der the Defense Production Act of 1.950 addpted the system fully and
without hesitation. In recent years, 'CAA, CAB, FCC, Coast Guard, -
Internal Revenue Service, and others, have tried the system with marked
success. In this connection the Coast Guard reports a 60% reduction in
actual printing costs,

The "Old Line'" agencies have hesitated to follow the example of
the emergency agencies in adopting the process of photographic reproduc-
tion from Federal Register.text. This hesitation apparently is based on an
unwillingness to abandon their old nuniber’s and adopt exclusively the Code
of Federal Regulations numbering s&stem, and also on a feeling that their

present specially composed separate prints are more attractive
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typographically. The case against the dual numbering system is dis- |
cussed in your Committee's recommendation concerning '"Uniform Iden-
tification of Agency Rules." Clearly a dual numbering sjstem leads to
confusion, waste motion, and resultant unnecessary delay and expense.

The feeling that photographic offset is not flexible enough or
attractive enough for separate prints arises from a lack of familiarity
with this relatively new process. The width of the Federal Register col-
umn, the clarity of the Federal Register type face, together with addi-
tions that may be made on ""camera copy,' afford a wide range of make-
up, text-type, display type choices.. The end product may be made as
feadable and attractive as necessary for all practical purposes.

In summary, the policy proposed by your Committee would further
the purposes of this Conference by requiring that each regulatory agency
issue only the official Federal Register version of each rule having gen-
eral applicability and the force and effect of law. The proposal would
at the same time eliminate unnecessary duplication, waste, and confusion
and introduce substantial economies in the operation of the administrative

process of the Federal Government.
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NOTICE

The committee considered the possibility of a uniform rule gov-
erning notices or other pleadings initiating administrative proceedings,
but was unable to suggest anything going beyond the notice provisions of
Sections 4(a) and 5(a) of the Administrative Procedure Act.

 Section 4(a) provides that: |

General notice of proposed rule making shall be
published in the Federal Register (unless all persons
subject thereto are named and either personally served
or otherwise have actual notice thereof in accordance
with law) and shall include (1) a statement of the time,
place, and nature of public rule making proceedings;
(2) reference to the authority under which the rule is
proposed; and (3) either the terms or substance of
the proposed rule or a description of the subjects and
issues involved. ’

Section 5(a) provides that (in cases of adjudication):

Persons entitled to notice of an agency hearing shall
be timely informed of (1) the time, place, and nature
thereof; (2) the legal authority and jurisdiction under
which the hearing is to be held; and (3) the matters of
fact and law asserted. * * * In fixing the times and
places for hearings, due regard shall be had for the
convenience and necessity of the parties or their
representatives. '

Administrative proceedings are initiated not only by notices,
complaints, or charges issued by an administrative agency, but also

by complaints, applications and other documents filed by private
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parties. Many of such initiating documents are filed on forms fitted to
particular types of proceedings and issues. They reflect a very broad
range in terms of complexity. While we recognize that in administra-
tive proéeedings, as in judicial proceedings, formal pleadings have not
been important,l_/ we share the view embodied in Recommendation c. 4
in the First Report of this Confere‘nce.that issues should be defined in-

-pleadings as precisely as possible so as to facilitate and shorten sub-

sequent proceedings.

1/ See Davis, Administrative Law (1951) pp. 278-283.
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VERIFIED STATEMENTS

Section 7(c) of the Administrative Procedure Act provides:
* * * In rule making or determining claims for money

or bénefits or applications for initial licenses any agency‘

may, where the interest of any party will not be prejudiced

thereby, adopt procedures for the submission of all or

pért of the evidence in written form.
Several agencies have adopted rules permitting the presentation of writ-
ten sworn statements as evidence in certain proceedings under certain
conditions., For example, in wage determination hearings, the Labor
Department provides in Rule 203. 18(b) 5:

Written, sworn statements may be filed at any time

prior to the date of the hearing by persons who can

not appear personally.
However, the Maritime Board, in rule making, provides in Rule
201. 157(b) of its Rules of Procedure:

Where a formal hearing is held in a rule-making pro-

ceeding, interested persons will be afforded an oppor-

tunity to participate through submission of competent

written evidence properly verified: Provided, That
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such evidence submitted by persons not present at

the hearing will not be made a part of the record if

objected to by any party on the ground that the per-

son who submits the evidence is not present for

cross-examination.

The Committee has concluded that it is not feasible to formulate
a uniform rule governing the use as evidence in administrative proceed-
ings of verified statements, i.e., written statements, whether made
under oath or merely signed, by persons who have not been subjected to

cross-examination as in the taking of depositions.
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UNIFORM RULES RELATING TO SUMMARY PROCEDURE

One of the questions explored by the Committee was whether it
would be feasible to make uniform the rules and practices of the agen-
cies relating to what might be called summarfr procedure. The Com-
mittee concluded that this was an area where uniform rules would not
be feasible or desirable.

The motion to dismiss is commonly recognized in administrative
practice as one meé.ns of disposing of a matter summarily in appropriate
circumstances. From an examination of the rules of the '"sample" agen-
cies it appears that there are ordinarily no formalities as to the mode :
of submittal of the motion to dismiss except the usual details about size
of paper, number of copies, etc., so that uniformity is not particularly
called for on this score. On the other hand, the Committee concluded
that the question whether a motion to dismiss should be ruled on by the
examiner, the agency, or both, and whether the ruling should be im-
mediate or deferred, had best be left to the individual agency for deter-
mination, as the best course may depend on the types of cases handled
by the particular agency and the nature of the particular case.

In court procedure, the most generalized type of summary pro-

‘cedure is the motion for summary judgment, provided for in Rule 56 of
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the Federal Rules of Civil Procedure. Under that procedure, affidavits

~may be used to establish that there is no genuine issue as to any mate-
rial fact, but they may not be used to establish any fact as to which
there is an issue. In connection with provisional remedies, such as
preliminary injunction, the courts may accept affidavits as proof of
fact, but only until such time as a full trial can be had. The Committee
concluded that these judicial procedures might be appropriate for some
agencies, but not for all.

The Committee recognized that Section 7(c) of the Administra-
tive Procedure Act provided agencies with ample authority to adopt pro-
cedures allowing for the submission of evidence by affidavit or in other
written form properly attested. Under these circumstances it did not
appear to the Committee desirable to suggest a uniform rule which might
in effect limit vthe use of such documents to 'a summary proceeding."

During the course of its consideration of this question, the Com-
mittee concluded that the expedition of administrative matters could be
better served through the effective use by the parties of the pre-hearing
conference and a full exploration of all possible areas of stipulation of

facts not in dispute.
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